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BEFORE HON'BLE SPEAKER, JHARKHAND LEGISLATIVE ASSEMBLY

Sri Bandhu Tirkey M.L.A. Jharkhand Legislative
Assembly, .............Respondent

In the matter of an application filed by Dr. Diwakar Minz on 18 May 2007, Against
Mr. Bandhu Tirkey M L A for disqualification of his membership from Jharkhand legisiative

assembly in the provision of 10% schedule of the constitution read with article 191 (2)

FACTS - MAIN POINTS IN THE PLEADINGS

Mr. Bandhu Tirkey has been elected member of second Jharkhand Vidhan Sabha in
FMMSGMWWM“MWM&MWM

on 27th February 2005 by the Election Commission of India, _

umummmwmwmmmmww .
party and comes under the definition of political party, that said Mr Tirkey was a member of

UGDP but recently he has Joined as a minister in the Madhu Koda led UPA govemment.

huMancT:hvaMﬂymwhsmﬂmhapd‘umﬁﬁcdmy
UGDP by joining Jharkhand Janadhikar Party. Which is 2 political party and was constituted in the
year 2003. In January 2004 an application was filed before the election commission of India for

registration.

Agnin it is stated that Mr Tirkey had change the colour of Tharkhand Janadhiksr Party for
tri colour to olive colour and it was intimated to press on 04* July 2006 by Mr. Tirkey itself’ As for
Para 2(1XA) of the 10* schedule the petitioner requested for the disqualification of Mr. Bandhu
Tirkey under 10* schedule read with article 191(2). In addition to that be has mentioned some
decision defivered by the Hon"ble Supreme Court. On various occasions such as Kihotto Hollohan
verses Zachillbu, which is reported in AIR 93 S.C 412 The object on 10* schedule of
constitution of India is to curb the evil or mischief of political defection motivated by lure of office

or others similar consideration.

The judgment of Honble Supreme Court of India of Ravi S. Naik versus Union of

India and others reported 1994 supplementary to Supreme Court cases 641 wWas also mentioned
[n the said case the Hon'ble Supreme Court has held that even in the absence of formal resignation
from the membership of the party to which the member belongs an inference can be drawn from
- the conduct of a member that he has voluntanly given up his membership of the political party to
which he belongs and in the light of above facts and judgment delivered by Supreme Court. It was
requested by the petitioner Dr. Diwakar Minz to disqualify the said respondent Mr. Bandhu Tirkey
from the membership of Jharkhand Legislative Assembly, in terms of Para 2() (a) of the 10*
Schedule read with Article 191 (2) of the constitution of India. A show cause notice was issued by
the speaker vide letter number 1625 dated the 21* June 2007 to Mr. Bandhu Tirkey and
requested him to file the reply within 15 days that why not this petition should be expected for
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Awuwﬁomwlﬁmwmhﬂewmw“wn

Jharkhand Legislative Assembly vide letter sumber 171 dated the]0® July 2007 to furnish the
reply on/or before 23rd July 2007 Mr. Bandhu Tirkey has filed counter affidavit on 7* July 2007
before the speaker

(i)

()

W

The main point of the counter affidavit is as fallows

ltmﬂdﬁnﬁcpmﬁdwﬁepﬁnwhmmm snd the
same should not be accepted for hearing by the Hon'ble Speaker

mmwauamamﬂumumm
apinndwOppoduPuthhnthOppoaimMy. after he is elected as a Member of
wwwmmm.mosmmmomcnn from 66,
Mandar Constituency, hwﬁmﬁﬁmw&ond&u’dUﬁDﬂuu
M“WMPWMMMMwN‘PMPW'

w&ammmmwmnwmm&mmm
ommmumdewdmmdmmmwmwm
mpMdmdU.GD.R.WWWMMMwa
u&quaﬁﬂednﬁuhpwﬁomdmlo‘Muhmwm
bvohmﬂymwmepoﬁﬁdp!ymndy.lml’.

manmdwummﬂdwmmmu
mwdngOmd!ehwinMMﬁthmeﬁ&nmhﬁde
intention for extrancous reasons and, therefore, the same is liable to be rejected at the
outset

Again he stated that ﬁconoﬁemhbwdwdnmdw

mmw,mwonummww

party namely UGDP. It is further stated and submitted that the answering Opposite Party,
after heis clected as a Member of Jharkhand Legislative Assembly, has not joined any other
Mmauammmmauwmmmum
dected as s Member of the Jharkhand

bw-iumedwﬂnminsowoda?mywmdkﬂ.w&dw?oﬁid
MynmdyUGDP.MnyMbthmyhmdyﬂnwdwm
mnummnim-*vnnmmu'wsmpmhm
apﬁﬁcdputyuhhungimwkhthcﬂecdoucmm It ig further
stated that under section 2 (f) of the Representation of Peoples Act, 1951, “Political
Party" huhndowuwliﬁdpmymn.mﬁnnanbodyofw
mmwmumcm“mmdmmm

- A

Again in the the various provision of registration under RPAct 1951 is

‘ *mmusuuum)humummm@m
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Under the facts and circumstances mentioned above, it is most bumbly prayed that
:mmu 18-05-2007 filed by the petitioner Dr. Diwakar Minz may kindly
The letter was sent 1o the petitioners Mr. Diwakar Minz vide letter number 1858 dated
11 July 2007 to fumish his opinion on or before 23rd July 2007 but Dr. Diwakar Minz, the
petitioner could not provide the opinion and as requested to the speaker on 28" July 2007
to extend the time limit at least for 20 days.

() Again Dr Diwakar Minz could get extended time limit up to 3rd august 2007 to furnish

his opinion on the counter affidavit of Mr Bandhu Tirkey. Dr Diwaker Minz
requested several times so his application vide leeter dated 13* August 2007 and agsin on
3rd October 2007 to extend the time and 12* November 2007 extend the time. Ultimately
he could get the time up to 10* December 2007 to put his side. Dr. Diwakar Minz filed his
rejoinder on 10* December 2007

Dr. Diwakar Minz the petitioners sent letter to the speaker on 10th September 2007. The
nhpohoﬂhetdq‘ndchum

He quoted the Para 2(2) of the 10* Schedule which reads as follows:

22) Disqualification on ground of defection - An clectod member of a House who has been clected as

such other wisc than as a candidate set up by any political party shall be disqualified for being a
member of the house i he joins any political party after such election. In support of the contention,
various news items published i dailynewspaper are annexed.

Again he stated that respondent Mr. Tirkey has given his Answer about my petition and..
tried to define the “political party” only on the basis of Representation of People’s Act, 1951
and as he said that “Jharkhand Janadhikar Party” is not regstered with the Election Commission of
India. He has used the meaning of political party in a very limited rather narrow canvas.
Dr. Diwakar Minz stated that in the parfismentary system of governance which the constitution
adopted of the country, the existence of political parties was implicit and inevitable Even before
the country achieved independence, political parties had been playing crucial role in the freedom
movement and were also participating in elections at Central and provincial levels However, the
constitution was silent altogether with regard to their existence right up to 1985, It was onfyin
1985 that their existence and functioning in the political field came to be recognized for the first
time by the Constitution, that too not directly but in the form of the 10" Schedule there to as
inserted by the constitution (fifty second) Amendment Act, 1985 making political defections a
ground for disqualification for membership of parlisment and state legisiatures.

He further stated that even after the existence of political parties being recognized by the
constitution there is no precise definition of political party in the constitution or in any statutory law.
Political parties are now registered with the Election Commission under section 29A of R P Act
1951. But the Act defines a Political party in section 2(1 {f) merely to mean association or a body
of individual citizens registered with the Election Commission as a political party under section
29A. Section 29A (1) provides that any association or body of individual citizens of Indin “calling
itself a political party’ may apply for registration as a political party. Other enactments like the
Income Tax 1961, also speak about political parties include some vein to mean association or
bodies of individual citizens registered with the Election Commission as political parties "
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Again it is stated in the rejoinder that new Encyclopaedia “Britanica™ defines a political
party as group organized to achieve and exercise power within a political system. According to it,
political parties originated in their modem form in Europe and the United Statesin the 19* Century
system. Whose development reflects the evolution of
parties? The term party has since been applied to all organized groups seeking political power,
whether by democratic election or by revolution. The 20* Century ran the spread of political
parties through out the entire world.

The law of *political parties’ promulgated by the Garman Parliament on 24* July 1967,
defines in Para (1) the term Political parties as parties are associations of citizens who set out to
influence either permanently of for a longer period of time the formation of political opinion at
federal or hand level & to participate in the representation of the people in the federal parhament
bundestag or regional parfiament land stag provided that they after sufficient guarantee of the
sincerity of their aims in the general character of their circumstances and astendant conditions,
particularly in regard to the scale and strength of their organization the number of inscribed mem-
bers and their image in public opinion. Black's law Dictionary also defines “Political Party" after
considering some English cases which reads as follows -

Polinl?myaubmdmv&dhopldon&wndnmwdw
the then existing Political Parties, Swindall Verses State Eléction Board 168 Oke 97 32p 2d
691, 695 Anunincorporated vojuntary association of persons sponsoring cestain ideas of govern-
ment or maintaining certain political principles or beliefs in public policies of government not a
governmental sgency of instrumentality. Robinson Verses Holman 181 Ark, 26 sw 2d 66, 68.

The 10th schedule was introduced by fifty second amendment Act, 1985 with effect from
01-03-85 in which political party is not defined. The definition of political party given under sec-
tion 2(i)(f) of the R P Act, 1951 was earfier omitted by Act 27 of 1956 and again inserted by Act
1 of 1989 with effect from 15-08-1989. Similarly section 29A on which the opposite party has
heavily relied was also inserted in the RPAct. we f15-06-89, Where as the 10* Schedule came

. into effoct from 01-03-85 So the definition given in the R P Act about the political party under

15

section 2(i)(f) or 29A, not necessarily applicable to the 10" schedule of the constitution of India.
Itisalso evident that after the enactment of RP act, if the registration was the main ingredient of a
political party. The pariament must have inserted the wood registered in the Para 2(2) of the 10*
schedule.

Again he stated that now the question is that the political party which has not been regis-
tered under section 29A can be termed as political party. The wording of section 29(1) is very
important which reads as follows 29(1) -

Any association or body of individual citizens of India calling itself a political party and
intending to avail itself of the provisions of this part shall make an application to the Election
Commission for it's registration as a political party.

So, it is very clear from the word that an Association or body of individual citizens of India
can be a political party, but if it intends to avail the benefits of the provisions under part IV A of the
RP Act, 1951, registration if required These benefits of registered parties are enumerated in
section 39B & 29C etc like accepting the contribution, donation etc so it cannot be said that a
political party which is not registered, is not a political party at all

From the newspaper reports it appears that the activities of Jharkhand Janadhikar Party 1s
like a political party to which the opposite party has joined and it has not been denied at all. The
opposite party has accepted that he has joined, Sharkhand Janadhikar party, but the only conten-
tion is that it is not a political party which cannot be accepted in view of findings given sbove
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In the 10* schedule the conduct of the member has also be considered and inference can
be drawn. In this case the activities & statements of M. Bandhu Tirkey are very much in tune with
a political party. The main object of the 10* schedule was also mentioned in the case and
ultimately he has requested to disqualify Mr. Bandbw Tickey M LA from Jharkhand Legisiative
mmmrnz(zmm 10* Schedule read with article 191(2) of the constitution of

Again a letter was send by the speaker vide the letter number 1209, dated 8 September
2008 to Mr. Bandbu Tirkey the respondent to furnish the reply or rejoinder within 10 days.
M. Bandhu Tirkey has filed a counter affidavit on 16* September 2008.

Mr. Bandhu Tirkey stated and submitted the answering opposite party, in his reply, had
categorically stated that he, after his election as 8 Membership of UGDP,, had not joined any
other political party and / or had not voluntarily given up the membership of the political party
namely UGDP and any statement to the contrary is strongly denied and disputed. It is reiterated
that the answering Opposite Party, after his election as a member of Legislative Assembly from the
political party of UGDP has not joined any other political party and / or hag not voluntarily given up
the membership of the political party of UGDP and, thus, the petition filed by the petitioner
Dr. Diwnkar Minz is not maintainable and frivolous in nature and the same is lisble to be rejected
at the cutset. He has requested to dismiss the petition filed by Dr. Diwalar Minz.

A date of hearing was fixed on 13* January 2009 at 11.00 A M. in which both the
petitioner as well as respondent were requested 10 present either personally or through their
Advocates to put their sides verbally or m written. The main points during the pleadings are as fol
lows: - Mr. Gopal Krishan Sinha learned counsel appeared for the petitioner whereas Mr. Sumit
Gadodia Learned Counsel appeared for the opposite party 1 ¢ the respondent. Mr. Gopal Kyshna
Sinha Advocate stated that 1 represent Mr. Diwaker Minz who has filed the petitionbefore this ~_+
m&mmmmmwmw
under 10* Schedule read with article 191 (2) of the '

Constitution of India against Shn Bandhu Tirky M.L A elected from 66 Mandar
Constituency of the symbol of UGDP mn the second Jharkhand Legislative Assembly. Before
entering into the merit of the case and before placing this acts for the consideration, He stated that
his first ground for taken into consideration before this Hon'ble Court is that soon after the election fp\
which was held in February 2005 and the result was declared on 27 February 2005 by the
Election Commission of India that United Goam Democratic Party is a registered political party
which comes under the definition of political party if that said Mr. Tirkey was a member of UGDP
but recenitly he had joined as a Minister in the Madhu Koda led UPA Government. That
Mr. Tirkey has voluntarily given up his membership of his political party by joming Jharkhand
Janadhikar Party Which is a political party it was constituted the year 2003. Mr. Sumit Gadodia
Leamed Counsel for the respondent objected upon the aspect he stated that the facts which are
admitted facts can not be disputed | admit that my client is a member of UGDP and was dected
from 66 Mandar Constituency | also admit that be was a minister in Madhu Koda led
Government and the third fact is that regarding the political party Jharkhand Janadhikar Party,
which was established in the year of 2003 and was registered in year of 2004, [ don't admit this
fact. Again Mr. Gopal Krishna Sinha Advocate for the petitioner stated that | have given some
annexure also it which the cuttings of the statement of the Hon'ble Minister is there in the court of
what he has said is in what manner he has declared himself by gaining the public views, and public
sympathy that what he is doing. He is doing in a manner, the public has sent to the Vidhan Sabha,
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the manner he is dealing soon afier leaving the party UGDP It is for this Hon'ble Court to take a
consideration Again he stated that | had cited that decision also of Hon'ble Supreme Court whach
ﬁlpnﬁwhmﬁubhbv«ywdhwm«ambyﬁ
Hon'ble Court for cancellation of his membership as a member of Vidhan Sabha Again he stated
MhMGlﬂd?quﬁmimuﬂmhmpmmm
Mr. Tirkey has change the colour or Jharkhand Janadhikar Party from tri colour to dive colour
Mhmhﬁmﬂdbmulhﬂymww.ﬁhywnummumlm
Mmmunummwmwwummsuymu
be has changed his party He cited a judgment of Supreme Court in the case of Ravi S. Nayak
versus Union of India reported in 1994 supplementary. Again Mr. Gopal Krishna Smha stated that
his case is even in the absence of formal resignation from the membership of the Party to which the
mmmmmh&mﬁummoﬁmuﬂhbm
before this Hon'ble Court that heis voluntarily given up his membership of the political party to
Mbhdmpd.bhnm“h-ﬂybymmmmhmd
w.mwuquyMWh-hhuﬁdﬂlhmﬂthmniﬂMd
opposition will come before this Hon'ble Court then there is no documentary evidence there isno
mmw.mmu&mmmuum It does not matter, matter is
the conduct of his itself and Hon'ble Supreme Court had decided the issue by saying that | am
Mmmumhhmawmmum
damthMnﬁmmhmtﬁﬂnMdlm
Mbb@mﬂyﬁmw&w&ﬁd@ﬂﬂmww&hhbﬁmwuﬂ
stage, | want to draw attention by saying the kind way Mr. Tirkey was moving all-around the
wo{mwwmuuuimmm-m now he
is of other party and he gain popularity otherwise he cashed his popularity by entering into the
JTharkhand Janadhikar Party, so conduct of his cannot be denied his photographs his statements,
the statement of media, the sembiance of people, all these being gathered and the word is conduct
mmlmﬁgﬁwm&nﬁ'mlmbmﬁhmlmmm
MMinmwmﬁchlthmoﬁﬁ:m%Can
Agnin Mr. wmsmwwmummmumm
Hon’ble Court whether that was registered or not registered, registration is not the must for that
1 have given reply and my reply dated 10® December 2007, may kindly be seen for a moment
mmtmmmsn.mmﬁmwc«mwmmuw
of this Honble Court and it will make the clear picture the reply grven by the adversary.

mmmmmmumﬁdmnmwmm
election Commission under section 29 (a) of R PAct 1951 but the act defines a political party in
mulXQMnm-MMbmmdbmwwmm
assogistion were & body of individual citizens registered with the Election Commission as a
political party under section 29(a), section 29(a)(1) provides that any association or body of
wmmmu.qumhwmw
maﬁ-mhhwktﬂlhqﬂbpﬂdwmwmm
mmdﬁuabdy’olnﬁvﬁﬁeimwmumwm
W”M““l“dﬂﬁ“&pﬂiﬂmwm&m
Wm‘«:mmhbmdpdﬁalm.

Again Mr Sinba stated that 10* Schedule was introduce by 52 amendment that 1985
with effect from 1* March 1985 i which political party is not defined. The definition of political
party given under section 2(f) of the R.P act 1951 was earfer omitted by act 27 of 1956 and again
inserted by act 1 of 1989 with effect from 15* August 1989, Similarty section 29 (a) on which the
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opposite party heavily refied again | am repeating your honour similarly section 29 (2) on which the
Opposite party heavily relied was also inserted in R P Acti.e for 15* June 89 where as the 10*
Schedule came into effect from 1% March 85. So, the definition given by the R_P Act about the
political party under section 2(f) for 29 (2) not necessarily appliceble in the 10* schedule of the
Constitution of India. It is also eminent that after the enactments of R P. Act, if the registration was
the main ingredient this is my point for consderation before the Haon'ble Court, if the registration
was the main ingredient of the political party, the Parfiament must have inserted the word under
Para 2 of the 10* scheduleit is not there . Mr. Sinha stated that but for the purpose of cancellation
of the membership of Mr. Tirke: that is not required at all and 1 have said repeatedly that News
Paper reparts it appears that the activities of Jharkhand Janadhikar Party is like a political party it
is not a welfirre that is only for his personal benefit 8o the genesis and the collection of news of the
News Papers, which | have annexed with my petition that will go show that is for the personal
benefit and the decision are very much of its own importance for kind consideration that if the
activities otherwise for the other benefits of itself that will go to insugurate and to calculate his
conduct and conduct is otherwise that to be member of UGDP. Further | am concluding with one
paragraph the evil of political defection, why this law come in our constitution, how so many
decision of our country that certain even can a man change himself from Ato B, C to D for his

personal benefit, Mr. Sumit Gadodia learned counsel for the respondent stated that this an inter -

esting submission and interesting arguments by saying that conduct of Sri Bandha Trikey hasbeen |~

shown before this Court by arguing that he has led the political party without referring to any of the
News Paper cuttings and without referring to any of the documents by saying it orally now just to
proceed in the angument | had said about the definition of the political party what is the definition of
political party in Act and | have to argue upon that I will retreat upon the facts which was stated by
the leammed counsed for the petitioner interestingly he has stated 2,3 4 matters and it was sesiously

objectionable and be has posed his serious objection upon our reply on behalf'of that Dr. Divakar - )

Minz does not know the definition of a political party. Now this reply and what has been stated
that whatever the arguments he has shown the conduct by Shri Bandhu Tirkey by showing that he
has left his own party i.e of UGDP and joined another party that is Jharkhand Janadhikar Party
and after that he has contested election none of the News Paper cuttings he has referred here, and

Jie e

in the course of argument he says that news paper cuttings shows that he wanted to gain sympathy -

which shows his conduct the first word he has used is the News Paper cutting wanted to show that

he want to gain sympathy again be wanted to say that Bandbu Tirkey in no more in existence very |
C o

well allied be 15 no more in UGDP |,

Again Mr. Sumit Gadodia learned counsel for the respondent says that conduct of which
can be organized by placing his sympathy he stated that learned counsel for the petitioner says that
in the News Papers his conduct is such that is to gain the sympathy .

Third point is very much important he utilized Jharkhand Janadhikar Party in different
manner for sympathy he is repeatedly saying that to gain sympathy by arguing in that case of
defection under 10* schedule why this come what is the significance of sympathy under the 10*
schedule who is Mr. Divakar Minz who is the complainant before your lordship he is one of the
candidste of Mr. Bandhu Tirki in election in the February 2005 from the ticket political party or
BIP and what is the conduct and what is the News Paper cuttings again Mr. Sumit Gadodia stated
that so far the question of 10” schedule is concerned on the ground of sympathy whether my client
is gaining sympathy please see the News Paper cuttings which is annexed along with the petition
what is in the News Paper cuttings. The first News Paper Cutting “wf¥awl saadt o o= 01
wefet ~ Bandhu Tirkey . He is fighting for the cause of tribals and indigenous in the second news
paper cutting it is mentioned that “S st # Spers i wft st sfterdr g Mt again in the

a
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for the benefit of tribals he is making such statements which has annexed now in the fourth paper
thmmwuummmmmum Inthis
news paper clipping it is mentioned that “sge ¥ &7 Wi 1 Rt T this is the small
mmmmmhmmmmmmmmmm
WMMWﬂhﬁMHbMMMMbm
uhdnkhhﬁnymdhmmhninﬁmwuhhmm&rum
Mwwdhmmhhmhhmﬂw!miiwm
ot e o YT AT el w g &f il | before the dlection he made a portfolio he

-m-mmuwamnnwswmmmum

ladmllmydudﬁgm.d‘abmnhlo‘sd\ﬂimww.w
stated that my lord npﬁﬁthmmkamwmhMMu-

of the people he has his own agenda Mr. Bandhu Tirkey is an adiwasi tribal leader
UMwmeuﬂMwhﬂlemmmNﬂm
wwmwbyhhmﬂnvammmM&wwﬂtwdhm
WMMMMMWMVVE&MWM.&:MMM
Mﬁmmmumumhmm-mmmuu
mmmmuhu-ﬁhummuhummm
mmﬁ&mnum&bmﬁmwmmwm
second objection T have now in the petition.

23 (s)  Thisistheregistraion of Pharkhand Janadhikar Pasty, which was supplied under the rght

:omm.wmmmwmmwmm
Mdﬂlhmwwm.WMwandhmy

" Tharkhand Janadhikar Party got registered on 1 5% September, 2008. At that time there were 118

mmmnmaamadnmm:mumm
mmmmmmam«m But the opponent party the

arrangement,
wuimthqudﬁmmﬁdlﬁltﬂmhhhwuenmdvﬁn! imwhich

pﬁmshh@ohﬁndwmnbﬁwwdhim
mmummmuhmmmmmug o

wwmﬁmmwwh.
u&qum-umwuwumwmmmm

-mwmhmmmtmhwyduwﬂylmﬂmm

stood if he uwﬁrmmuuwmwmuwm
MM&MMMN@MBMMM”MM&MJ
hmmmm&uﬁww&mbﬂmmmmm
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mwuuummmmhmmmulmw
that the Jharkhand Janadhikar Party. Jharkhand Janadhikar Party has been registered on
npmm.lmpmmmmmmahamm
that it has been registered on 15% Septembers 2008. One more judgment of the Supremes Court
where concept of political party is didn’t you isthat in the jndgment of Kuldip Nairin 2006(7)
Supreme Court has emphasized
mwdpommhﬂnwm.MHulhuwlhmmh
forgotten that the existence of political party is an essential feature of our parfiamentary democracy
and that it can be 8 matter of concem for parfiament if it find that clected member were is
shorting to cross voting under the grave of conscicnce voting foating. party duscipline in the
name of secrecy of voting, This should weaken the party discipline over the arrant legislature.
mwwﬁmhw&mmhmmmm
mdmmmum-nwmdumdmhu
case of indirect election after mentioning political party at paragraph-452 again it says
mmwﬂmmmhﬁumd&nhﬁmoﬁb
Indian constitution. Tt is the political party that set up candidate to an election was to pre
Mw-mmﬁmwmmhmmpﬁmn
HdMyLaﬁTﬂswdmupbypﬂhlmmmofpﬂﬂmyhmh- .
said the political party has not been defined. But the constitution says, it says that who can be
mwmmmmwmmumwuumm
dﬂﬁdm“hvﬂhuwﬁdmw&hh“whnwﬁwh
p&&dm.wm;mbchddwhlmdpo&iedmwhuhideuw&
ﬁupﬁmkpdﬁdmdlmqnm&mhbumjmbnonﬁnmd
umwmdmmmueuhmmmwmmm
hwsnwbynpolﬂalmﬁhdyhhmdlhomwlhnwnyu
WWMM&M.WO:M&M”WM
mgiuedpﬂymnﬂbcumdunpoﬁidm

Mr. Sumit Gadodia, learned counsel for the respondent stated that here is a question
bcbrchmw&yhnmtl*qduﬂgshwwmmm

WWMNMJMMMMW&:WMWW
asana Wmdm-m“-awnwwmpﬂdpmyd
iummmmuhmmmhmmmw
mw.mmmuwmum.uqmmmhu
thmoﬁwquumhmmdm
mmmummomymmummmwah
mhmmmwummwumwmm
member would hd&mwhnpﬁﬂmai&mhm set up by an
mmwwulmmhwdehmhh
constitution and if’ this argument is excepted this is all 1 have 10 submit My Lord |
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25,

Again Mr Sumit Gadodia stated that without any affidavit now he also has the right to
initiate sppropriate proceeding in accordance with law. If there is some affidavit than there should
be verification which is filling en affidavit. Mr. Gopal Krishna Sinha learned counsel for the
mmmmmuumdmmhuwm
the affidavit for that said | seek permission that | want to filed written argument and that written
argument | will give my affidavit also by saying that the rety of Bandhu Tirky was on the basis of this
mmwﬂhnlmxﬁybﬁb“lnwywhmwmdw
proving the conduct of Mr. Tirky. So the question is before this Hon’ble Court that the earlier
occasion the liberty was given to file written argument. This time also | play that | may be given
m&mwuluupmmmummw
of my document.

A written submission on behalf of Mr. Bandhu Tirkey was given by Mr. Sumit Gadodia,
Advocate on 24* January, 2009, The main points of the written submission are as follows -
During the Jharkhand legislative assembly Election held in 2005 Mr, Bandbu Tirkey was
elected from 66, Mandar constituency on the ticket of UGDP and after elected asa Member of
uww«ummawpﬂyumﬁwwm
MhmthMwhpﬁdmmiumwwh

Again it is stated in the rejoinder that the petitioner stated that Jharkhand Janadhikar Party
mw-wpwmmmmmamwm.mum
text it is humbly stated that Fharkhand Janadhikar Party/ Jharkhand Janadhikar Manch has been

with the Election Comimission of India oaly on 15* September, 2008. A copy of
the letter issued by the Election Commission of India dated 17% September, 2008 showing
wam:«wmummm&wym.

Again it is stated in the instant petition filed by Dr. Diwakar Minz in the year 2007 i.¢ on
18 May, 2007 that on the date Jharkhand Janadhikar Party/ Manch was not even registered as
a political party. Even otherwise it is most humbly submitted that even after of the Jharkhand
Janadhikar Party was registered as political party the answering opposite party has not jomed tha
nﬂw&dmahhﬂmﬂy”wmmdhpoiﬁdm. namely,
UDGP from which he was elected. In the instant petition the petitioner has only relied upon certain
ww&hﬂhhwm&wﬂwmmwmmm
MmeMMQBMMpof&poﬁﬁdm.

) Aphhhmdthiirdwnnwbhahhwwm
Election was held in the year 2005 Two members belonging to UDGP has been elected as 2
member of Jharkhand Legislative Assembly namely, Smt. Joba Masghi and Sti Bandhi Tirkey In
ﬂnmhhmmmummhﬁmﬁbﬂhm”a
wuwmwhuwmuwpu
wmwwmmmmmmmwm-w
directives of the political party, namely, UDGP. Finally it is stated that the term political party has
been defined under Section 26(a) of the R P Act according to which a political party must be
wmummmu&mnmum
JWPWMMMM%&M&M&M.W
15* September, 2008 where as the instant petition filed by Dr. Diwakar Minz is of the year 2007
mummumwuwmmmumwum



30 Before reaching the conclusion it is pertinent to state here about provisions of S2nd
Amendment, concept of 10* schedule, Section 29(a) of R.P. Act, position of the Speaker
role of the Speaker etc. Which were established on various occasions either by the Hon'ble
Supreme Court. Hon'ble High Court or by several eminent Parfiamentarians.

The main object of the 10* schedule is as follows;

“The evil of political definitions has been a matter of national concer if'it is
not combated which s likely 10 undermine the very foundation of our democracy
and the principles. With this object as assurance was given in the address by the
President to the Parfiament that the Government intended to introduce in the current
session of Parfiament as anti defection bill. The bill is mint for outline defection and
fulfilling the above assurance

3 The purpose for enacting the constitution (52% Amendment) that is incorporation of the
10" schedule and other amendments was not only to stabilize the legally elected government and to
prevent that political immorality but also to make them effective if the provisions are laid down the
main purpose would be defeated ( Prakash Singh Badal v/s Unjon of India, A I R, 1987 P&H
263 FB).

12 The object is 10 curve as evil of political defections motivated by lure of offices or other
similar constitutions which endanger the foundations of our democracy ( Kihoto Hollohan Vs Zachillu
AIR 1993 Supreme Court 412)

33 GV Mavalankar who was most distinguishing occupant of that high office says “In Purtia
mentary democracy the office of the Speaker is held in very high office and respect. There are many
reasons for this, Some of them are purely historical and some are inberent in the concept of Parlia
mentary democracy and the powers and duties of the Speaker. Once a person is all the members of .
belongs 1o none. He holds the scale of justice irrespective of party or person though any one expect =
that he will do absclute justice in all matters because as 3 human being he has his own drawbacks
and shortcomings. However, everybody knows that he will intentionally do not injustice or so
partiality such a person is only respect by all *

M, The Speaker/Chairman holds a pivotal position in the scheme of the Parliamentary ~ ©
democracy and a guardian of the right and privileges of the House. It would indeed be unfair to the
high tradition of that great office to say that the investiture in it of determinative jurisdiction under the
10* schedule would be vitiated for violation of a basic feature of democracy (Kihoto Hollohan Vs, "™
Zachillu 1992 supplementary (2)SCC 651). "

35. Pandit Nehru referring to the office of the Speaker stated “the Speaker represents the House
He represents the dignity of the House. The freedom of the House and because the House
represents the nation in the particular way the Speaker becomes the symbol of the nations freedom
and liberty. Therefore, it is right that should be an honored position of free position and should be
occupied always by a man of outstanding ability and impartiality.



36,

37.
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mmmmaummmmmmmw
wwmmmmuwm as such otherwise that as a candidate set up
wqwmuuwum.mmmmwmw
mnﬁcud:decdcn'.

mwuemwuumtbmofpuré(i)oﬂb 10™ Schedule, Which is as
follows:
WuWanumﬂddm i) f any question
mu»m.mmmummm i
mﬁmumuumnummma
as the case may be. msmammwbmuum
WMMMMM“M&»wmm

m«mwd.mummwmw
&WM&MWWJMWMnN
mmm.hummuuu

mmmummmmdpﬁdmmwmm
uwﬂwhfutbweofreginuedpoﬁdputyaimybembhﬁamg&sﬁ

mw.mnmhumnmmnmmmmmm
29(a) of R B Act 1951

Mnslhm:sﬁum
O)WWM-&:W(I)M&MWMWO&:J
um«wmﬁwmimsmuw
mmm)uwnmmnmmamww
_ Secretary by registered post.
(qnmﬁwuwummm@p

(a) mmoﬂhewdlﬁeuawy.

(b) The state in which its head office is situate;

(©) Thuhelwwﬂmdmhermmde“mhkmuhm
(d) mmofhnuunmmmmmm

(® mmwnmumﬂmwmm

® Mhhnqlouhﬂt.iho.nwuhvds
® MhthquuMhdﬂnmm
adqsmugidmtn.tbnmofadmbuamw.
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(5) The applications under sub section (1) shall be accompanied by a copy of the
memarandum or rules and regulations of the association or body, by whatever name called
and such memorandum and rules and regulations shall contain a specific provision that the
association or body shall bear true faith and allegiance to the Constitution of India as by
law established, and to the principles of socialism, seculansm and democracy, and would
up hold the sovereignty, unity and integrity of India.

(6)  The commissions may call for such other particulars as it may deem fit from the
association or body.

(M  After considering all the particulars as aforesaid in its position and any other
necessary and relevant factors and after giving the representatives of the association or
body reasonable opportunity of being heard, the Commission shall decide either 10
register the association or body s  political party for the purpose of this Part, or not so
to register it, and the Commission shall communicate its decision to the association or

body;

Provided that no association or body bas been registered as  political party under this sub
section unless the memorandum or rules and regulations of such association or body con
form 10 the provisions of sub section (5). :

(8)  The decision of the Commission shall be final -

©) After am association or body has been registered as a political party as aforesaid,
mmhmmhummmuauommmm
matters shall be communicated to the Commission without delay.

mwofmdm.wummmm
be mentioned here. In letter no. $6/136/2006/1.S 111 dated 1 7 September, 2008 the subject is as
follows:

Jharkhand Janadhikar Manch “can make registration under section 29(s) of the

Representation
which is as follows:

JuMMMulpoﬁdmmmn(omwahMb;
Act 1951 with effect from 15/09/2008. Hence it is very much clear that a party should be set to be
mdmmmnhwmumcmm

Keeping in mind all the aspects of the fiscts of both sides. 1 am of the opinion that the
Mdpﬁdmﬂkmmﬂhwhhmdw‘m It should be
registered political party because 10* Schedule came into existence on 1* March, 1985 and
Section 29A of R_P Act 1951 was enacted of 1989, It can be treated as the two terminologies like
fundamental right and the directive principles. However, a directive principle is not mandatory but
khqphﬂehﬂemmAngﬂdwu&RM can be treated as Gita, Kuran,
mummmumw-ﬂum Hence it is evident
um&mwmumnvx 1951. Hence the provisions of

of Peoples Act l%luapﬁdmw#mw&sofhw
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Representation of Peoples Act 1951 should be sutomatically applicable on the conduct of MLAs.
mmmuswc«muwummmmww
Wmmwmmmum For example in the case of
Kuldip Nayar Ve Union of India reported in 2006 (7) SCC 1 in paragraph 382t is mentioned

M&bmhﬂdﬂmkmmhhﬂuwmw it Members who have
bmdmdmtmyﬁdmnmbguhmmmwhmdmwn.

hmyopiﬁmodyuedﬂmdpoﬂhlpﬂymwwﬂelmnyubdamymw
myomwwnmhﬂnum«xw Hence this case is applicable only for the registered

* political parties

1n another judgement Kanhaiys Lal Omar Vs, R.K.Trivedi and others 1985 (4)
wcwwmhmloiwwumt

whmmdwmdhm&pmnpdawwm
mmmmmucmunwmu»mm
ofpofddpnﬂa,bthmldenibyﬂnwaz‘m)
Act lm.’Mhmuwﬂmd&opﬁdpﬁuWhCm.
The lO‘thﬁnMMththMMw

m&mwmuwumwmhm.mwmem
mudﬂauhhm»o-yumuc*eumnmommu of
mﬁﬁdww&mm&mmmm»ﬁﬁdm
mwmmAwdp&mmmMmhmof
Ramphal Kundu Vs. Kamal Sharma in 2004 (2) Supreme Court Cases 759.

mmmmmmbybm. Several judgements of
Supreme Court and High Court can be seen. In the case of Ramchandra Murasi Lal Bhattad and
others Vs mmuwwmmmmmhmmw

mmmuwmmumam‘mmmm
waﬁnmmmmmmmummwmw
* report. The same could wmmmmmmmdmwm
mumpﬁmmnmnwmwi&inm
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44 Even otherwise in the manner alleged curbed practice has taken place does not inspire
confidence, normally a candidate would not commit an offence in the presence of another
candidate [t is also wholly unlikely that such statements would be made openly even if't had been
done it is expected that independent witnesses would come forward 1o testify the veracity thereof.

45. Newspaper reports by themselves are not evidence of the contents thereof Those reports

nre only hearsay evidence. These have to be proved and the manner of proving a newspaper
report is well settled.

46. Hence it is evident that petitioner Dr. Diwakar Minz had relied upon the newspaper
clippings which has not legal significance in view of the Court and even it was not produced any
newspaper news item which can be treated as the valid ground for disqualification of Mr. Bandhu
Tirkey because in the all the newspaper cuttings the subject matter was regarding the welfare of
chek Tribals and indigenous. That matter comes under the purview of 10* Schedule. In addition
to that Tharkhand Janadhikar Manch was not a registered political party on the date of filing the
petition. It could get registered with the Election Commission of India only on 1 5 September, 2008,
Then according to R P Act it cannot be treated as Jharkhand Janadhikar Party or Jharkhand )
Janadhikar Manch as & political party on the date of filing the application i ¢. on May, 2007.
Hence, the Court 15 of the view that the petition is completely based on frivolous aspect and
newspaper cuttings. Petitioners were failed to provide any substantial evidence. On the other hand
respondent refuted the allegations one by one by keeping valid evidences.

"ORDER

47. Therefore, the petition is disposed of as follows:-

i) The petition is dismissed,

() The respondent is not subject to disqualification.

@) The caseis closed.

(iv) Other necessary steps may be taken in terms of the Iaw and the Rules

Sd/-
(Alamgir Alam)
Speaker

Ranchi, dated the 13* August, 2009 Jharkhand Vidhan Sabha
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