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Mr. Janardan Pandey General Secreatary Jharakhand
All Indtia Forward Block and Shri Pawan Kumar Choubey  Petitioner

Versus

Shri Bhanu Pratap Shahi, Respondent

In the matter of application filed by Mr Janardan Pandey on 27* February 2007 & Sth March
2007 and of Mr. Pawan Kumar Choubey on 8* March 2007 for the disqualification of membership of
Shn Bhamu Pratap Shahi under 10* Schedule of the Constitution of Tndia read with Article 191 (2) of the
Comtitution of Indi

Facts : Main points in the pleading.

Mr Janaradan Pandey has filed a petition on 27* February 2007 the main points of the petition
are a3 follows -

1 Complainant has stated that All India Forward Block has withdrawn its support from
Madhu Koda Government and it is intimated properiy to his mejesty Governor. He has requested
for the sitting arrangement of his party ML, As Mrs. Apama Sen Gupta and Mr. Bhanu Pratap
Shahi in opposition bench. Again, another letter was given by Mr. Bhanu Pratap Shahi to the
Hon'ble Speaker on 27" February 2007, Mr. Bhanu Pratap Shahi has requested the Spesker that
according 1o relisble sources Forward Block is making some conspiracy againse his mensbership
as heis elected as an independent M L.A. Hence, he should get some time to furmish the requisite
documents before the speaker. So that he can prove himself innocent. A letter was sent by the
Secretary of Jharkhand Legislative Assembly vide his letter no. 384 dated 2* March 2007 to
explanation within three deys Another letter was sent to Mr. Janardan Pandey, General Secretary
of AIFB Jharakhand vide letter no. 385 dated 2% March 2007 to furnish the reply on the letter of
Mr Bhanu Pratap Shah: within three days. A letter was sent by Mr. Janardan Pandey, General
Secretary of AIFB 1o the Secretary of the Jharkhand Vidhan Sabha on 5* March 2007 The main

point of that Jetter is as follows:-
()  Mr. Janardan Pandey stated that as Mr. Bhanu Pratap Shahi is saying that he was elected
independently from Bhavnathpur constituency it is completely false, it can be verified by the
documents issued by the Returning Officer and notification of the Election Commission of India
of 2% March 2005. [n all the documents it is shown that Mr. Bhanu Pratap Shahi was elected
from 81 Bhavnathpur constituency of Jharkhand Vidhan Ssbha on the ticket of All India
Forward Block. In addition to that he also mentioned that in the diary of Jharkhand Vidhan
Sabha and in the members list of the Sharkhand Vidhan Sabha it is also mentioned that Mrs.
Aparna Sen Gupta as the leader of AIFB and another ML A. ts Mr. Bhanu Pratap Shahi
Hence his claim to be an independent M LA is under the purview of anti defection and hence he
should be disqualified from the membershigrof Jharkhand Vidhan Sabha under anti-defection

law of the Constitution of lndia
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Another petitioner Mr Pawan Kumar Choubey filed a petition on 8% March 2007, The
main points of petition is as follows -

1. That Mr Bhanu Pratap Shahi has been elected member of second Jharkhand Vidhan
Sabha an 8% February 2005 by the symboi of ATFB from 8] Bhavnathpur Constituency His
result was declared by the Election Commission of India on 27 February 2005 Mr Shahi
was 2 member of AIFB but recently he has joinod as & minister in the Madhu Koda led UPA
Government however his party ATFB has withdrawn the support from the Government he still
remained & minister against the will of the party under para 2 of the 10* Schedule of the
Constitution. The petitioner requested that he should be disqualified on the basis of pura 2 (1)
(a)of the 10® schedule read with Article 191 (2) of the Constitution of India. In his petition he
has mentioned decisions of Kihoto Holohon Vs Zachillhu of the Supreme Court of India
and inthe petition no. 1602 of 2005 of Jharkhand High Court also.

A show-cause notice was furnished by the Speaker vide his letter no. 1112 dated 13*
March 2007 to Mr. Bhanu Pratsp Shahi to fiumish the reply within 15 days that why not action
should be taken against him and the petition should be accepted for hearing Agzina letter was
sent by the Speaker vide his letter no. 1368 dated 11® May 2007 to Mr, Bhanu Pratap Shahi
to provide the letter dated 11* March 2005 as it is mentioned in this reply, whose photo copy
is required and it is expected that within a week he should provide his reply otherwise ex-parte
decision may be taken Mr. Bhanu Pratap Shahi, respondent has filed his reply on 16® May
2007 regarding the show-cause notice dated 13* March 2007 and 11* May 2007 The main
point of the reply are as follows; -

He stated that | have received a Jetter dated13th March 2007by which | have been

show-caused that | should submit my reply regarding the complain made by Mr. Pawan

Kumar Choubey who has said that | was elected in the symbol of AIFB and result was

declared on February 2005 and | was declared an M.L A and as member of AIFB but

recently have joined es minister in UPA Government and since the AIFB has withdrawn
the support and | am still continuing as minister so T should be disqualified on the bass of
provision as said under the 10* schedule of the Constitution regarding the allegations
lebelled by the petitioners. Further he has stated thut he was elected as an independent
MLA from [Bhavnathpur Constituency and he has extended his support to the UPA who
is at present ruling party of the State of Jharkhand Since Mr. Shahi was the member of
the council of ministers in the present Jharkhand government and as his sitting
arrangement has been made in the ruling bench.
The respondent Mr. Bhanu Pratap Shahi stated that on 17" January
2005 he has filed nomination form for contesting MLA seat from Bhavnathpur
constituency as an independent candidate, the said form was duly accepted by the
Returning Officer vide his endorsement date 18 January 2005 and he had opted
for three symbols namely: - Tala Chabhi, Chapakal and the Cup Plate. That in the
said nomination form it was categorically letrer attached along with that he was not
a member of any political party and there was no nomination form which could
prove that he was allotted the symbol of All India Forward Block and he was the
official candidate of that party and thus in the absence of any such
documents the claim of All India Forward Block that he has contested from ticket
fdve on the ground Again Mr. Shahi stated that there after all sanctions required in
meetings etc. were granted to me as an independent candidate and finally 1 had been
declared successfully in the election but unfortunately when a certificate in form
21(c) was issued to me by the returning officer declaring elected he had
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madvertently shown me as a member of AIFB vide certificate dated 27* February
2005 Again he stated that on coming of to know this facts | immediately vide my
representation dated 11% March 2005, protested before the then Hon’ble Speaker
Tharkhand Vidhan Sabha and requested him: to make necessary correction in form
21 (<) by declaring me clected as an independent MLA on Tharkhand Vidhan Sabha,
the said representation is still subjudice before the Hon'ble Speaker. Mr. Shahi
stated that now the basis of form 21(c) the Tharkhand state unt of All India Forward
Block vide there above record letter dated 27* February 2007 has claimed that |
' am a member of ATFB which is entirely incorrect and misconceived because the
said claim is baseless as from the statement/documents annexed here shove It is
apparent that ] am an independent MLA and not belonging 1o the party indulging
inchuding All India Forward Block. In para 6 Mr. Shahi stated that my representation
dated 11" February 2005 is still pending undecided before the Hon'ble Speaker
Jharkhand Vidhan Sabhi. So it is my humble request to first decide by above
representation dated 11* February 2005 by calling upon the documents from Garhwa
because the date when by above representation is decided the things itself will be
clear and the confusion of All India Forward Block will be shorted out. In the last he
requested that if the case 18 decided by Hon'ble Speaker on the basis of documents
| have got a ful faith that you can declare as independent MLA and then no question
of disqualification because the case of complainant Mr. Pawan Kumar Choubey is
misconceived and his file in the wrong motion since be is not nsvare that [ was oever
clected a member of All India Forward Block and | was elected as an independent
MLA and thus question of disqualification does not arise. in view of what has been
stated hero in above it is apparent that | am an independent MLA and not o member
of AIFB, so | may be declared as independent member and my representation
dated 11" February 2005 decided by your good self as soon as possible
Aletter was sent by the Deputy Secretary of Tharkhand Vidhan Sabha vide his letter no.
933 dated 21" May 2007 to DC Garhwa and requested him to furnish the reply within a week The
questions are as follows -
| Please furnish the certified copies of nomination papers filed by Mr. Bhanu Pratap
Shahi in the constituency no 81 Bhavnathpur end please intimate us whether he has filed his
nomination paper as un independent candidate or of some party candidate. 1fhe has filed his
nomination paper as an independent candidate then how can the Returning Officer has declare
from the constituency as a party candidate of AIFB.
Again reminder was given by the Deputy Secretary of Jharkhand Vidhan Sabha
wvide his letter no. 1678 dated 1 5* June 2007 to farmish the reply within a week. Finally, o
letter was sent by the Deputy Commissioner, Garhwa vide his letter no. 780 dated 28* June
2007 to Deputy Secretary, Jharkhand Vidhan Sabha, Ranchi. Tt is pertinent to state here the
main points of the said letter -
1. 1t is stated that Mr, Bhanu Pratap Shahi has filed 3 sets of nomination papers on
12% January 2005 and 15" January 2005 for the constituency no. 81 Bhavnathpur
conatituency bearing nomination no. 214 and 215 respectively before the Returning
Officer and coples of three nomination papers were sannexed with the Jetter.
2 A symbol was allotted by All India Forward Block through the form ‘A’ and ‘B’
for 81 Bhavnathpur Constituency.
3 It is stated that Mr Shahi has filed another nomination paper bearing nomination
no. 45 on 17 Januacy 2005 as an independent candidate
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R On 17* Jamsary 2005 a proposer, M. Vinay Kumar Singh of Mr Bhanu Pratap

Muwmmmnum-mm-nmm

10 the nomination fled by M. Shahi on 17% January 2005, because All India Forward

Block has already allotted the symbol Lion to Mr. Shahi and hence Mr Shahi should be

acknowledged as the official candidate of the All India Forward Block .

5 w.nummmmmhmmothm

Forward Block candidate in the election of February 2005

6. It is mentioned that Mr. Shahi was elected as an representative of 81 Bhavnathpur

Assembly in Jharkhand Vidhan Sabha on the symbol of Lion and as the

candidate of All India Forward Block

7. It is mentioned that as Mr. Bhanu Pratap Shahi has filed 3 sets of
mﬁﬂnmml?h‘ym&mlfmm%mmm
mn.ildd:l&bmdhhuanﬁﬁumm”uum
that however All India Forward Block is a registered political party but it is not officially
wu&mwmmm«mmunm
ten In each of the nomination papers of Mr Shahi there was only one person as the
mc\dumhﬁ“mmdmmbuﬁ-mnmmm
three nomination papers were rejected. Again at 220 PM oa 17" January 2005
Mr_ Shahi has filed another nomination paper bearing number 45 in the capacity of

candidate and it was found valid by the Returning Officer. The minutes of

mmmmmmcsmmmmoswuwmdw
mmmm--mm.mmm. Bhamu
Pratap Shahi namely Mz, Vinay Kumar Singh who is on serial no. § had given an
Mmmmmuwummmww
mpmmorwmmm»umm
qnbdmﬂsbdsdhm'ﬁmd'a'.ﬂemumunoﬁddmﬂmd
All India Forward Block and the symbol Lion should be allotted to him, in the hand
book of Returning Officer on page no. 57 in Para. 3.1 according to the directions on
WoMMPmMimeMIWLMnMLM
and in the list of free symbols for the independent candidates the symbol Lion was not
included. 1n the hand book of Returning Officers page 60 Para 0. 1 in the light of that
wm&mmw'nmmummﬁhaw
weep&edndl'.thmothenouinﬂimmum“hdiﬂ'mﬂ Block
candidate were rejected but the form *A’and ‘B’ were included with the nomination
mwuummmmmwvmmsmm. Bhanu
mswmmmmwm-mswmnwrammu
symbol Lion to W.mahmp&ﬁndmﬁxmbmumolm
allotted to Mr Shahi and be was treated as the official candidate of All India Forward
Block .

Again a letter was sent by the Speaker vide his letter no. 1174 dated 30" August
memmsuummmmmmmmmm
Shahi vide his letter no. 1255 duted 9 September 2008 has requested to give at least
way-ﬁmwmmmnpty.m.nmmwdwmways
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extended time peaiod were allotted to him by the Speaker vide his letter no 1285 Gated
22" September 2008 The petitioner Mr. Pawan Kumar Choubey has requested the
Speaker on 4" October 2008 that he got some information under RTT Act 2005 and
now everything is clear before him and he wants to correct bis stand and accordmgly he
requested the Speaker that previous complain was based on misconception of facts and
he was mistaken , hence it should be withdmawn. In addition to that Mr. Bhanu Pratap
Shak: has requested the Speaker to fumish the following informations -

| The oniginal copy of nomination paper submitted by him for 2005 election for 81

mww

n The letter or document where in he made request for supply of election

symbol or by his authorized representative.

118 The details of the locus-standee of Shri Pawan Kumar Choubey to main-

tain the complam which is the baxis of the show-cause notice particulacly his sight

and justification of maintaining complain.

Again he requested that kindly summon the original record with regard to item | end

11 & provide him opportunity to see of the original records so that he may fumish his

explanation accordingly.

Again he stated that as far as the issue of the locus-standee concem it is
essential for submitting my explanation as there are certam decorum and
precondition anly 8 person competent can agitate the issue i raised by Shri Pawan
Kumar Choubey and only the complaint by competent and authorized person can
binds the Hon'ble Speaker to undertake an enquiry as to anti-defection law and not
at the instance of Medelson Interloper ke Mr, Pawan Kumar Choubey who i3
presumable a stranger and as such no proceeding can be initiated as his stands
hence before giving reply, 1 wish to understand his Jocus to maimtam the complan
accordingly | request you to kindly enlighten me on the facts if any and the lew of
standing in this regard so that | may give my reply touching those issues of
locus-standee as well he again stated that last but not the least issue of
independence of the institution of Hon'ble Speaker it appears from the contents of
the complaint of Mr. Pawan Kumar Choubey that he is backing on the pending date
of application in the Jharkhand High Court in this regard [ would subimit that in
pardiamentary form of democracy the legislative body occupies independent and
supreme position and as such it is immube from the dictate of any other organs
including judiciary the recent controversy of the decision of Speaker parliament in
the matter of expulsion of Aand B is the eye of the and secular on the issue of
independence and the exclusive domain of the Hon'ble Speaker and further
clinching on the point that the office of Hon'ble Speaker is not under dictate of any
functionary including law courts in discharge of its fimctionary within its realm in the
backdrop of'the facts and circumstances mentioned abave, | would request your
honour to kindly provide in the details of the information mentioned above and
provide me one week time afier providing the aforesaid information so that I may
give effective and meaningful reply to the show-cause notice under reference.

Finally a date for hearing was fixed on 10" January 2009 at 11.00 AM in the
South Lobby of Vidhan Sabha Campus. In the hearing both the petitioners Mr. Pawan
Kumar Chouhey and Mr Janardan Pandey as well as the respondent Mr. Bhanu Pratap
Shahi were requested to present before the Court either personally or through there
advocates to put their points either verbally or in written .
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On 10 January 2009 Mr. Anil Kumar Upadhaya and Mr. Rajesh Kumsr counsel
were appeared for the respondent Mr. Bhanu Pratap Shahi however the
petitioner Mr Janardan Pandey put his sde himself

The main points of the pleedings were as follows -

Mr. Anil Kumar Upadhay Advocate for the respandent M. Shahi stated that Sir
| am appesring on behalf of the opposite party | am making preliminary objections as to
maintainability of the petition because there is a rule framed by Hon'ble Speaker, Mr
things first of all | would like 10 address your honour that on the notice as issued by the
Hon'ble Court on 13" March 2007 which was the basis of the present proceeding was
initiated by one Mr. Pawan Kumar Choubey. According to the petition of Mr. Pawan
Kumar Choubey a show-cause notice was issued by your honour and according to my
view that is not maintainable. 1t is our first objection, hence it is roquested that the petition
of Mr Pawan Kumar Choubey is not maintainabsle and it should be quashed. Regarding
this question it was stated by the Speaker that under the 10® schedule it is very much clear
that if Speaker can take cognizance on the basis of show-cause suc-moto it can be
m:wmm«m&-lumwmeﬁ
thing is 10 be cleared before the Court that the symbol allotted by Forward Block is the
Lion and Mr. Shahi had contested that 81- Bhavnathpur Vidhan Sabha Constituency on
umuuh-mmuuwwmnmw
candidate. You can put your side in the light of these things.

Mr. Anil Kumar Upadhaya advocate for the respondent stated that kindly see
para-8 of 10* schedule which contemplates provision for framing of rules by the hoo'ble
Speaker and in terms of that para-8 Bihar Vidhan Sabha has framed rules which was
operating up 1o 2006 rule, which was made effective from 2% March 2007 please yee in
section-6 as it is effective from 2 March 2007. Sir, it is very particular that only a
member of the Legislative Assembly can raise issue with regard to defection or
disqualification in terms of 10* schedule so Mr. Choubey is not the member of the
Legisiative Assembly, therefore he has no locus to maintain his petition with regard to
defection or disqualification of opposite party. further sub-rule 5,6 and 7 contemplates a
definite procedure for filing the petition. Every petition is not mamtainable and iindly have
alook at sub-rule $ again in the sub-rule 6 it is mentioned that petitioner should sgn on the
mmummmuwu’mmmmam
medeladyhmhmdmmmm#nmd&ipw
be verified in the same procedure only then the petition is maintainable otherwise petition
is not maintainable

S0 far a5 Mr Pawan Kumar Choubey is concerned, my preliminary objection as
to maintainability is that he has no locus to maintain and he is not in
accordance with sub-rule-5, and if it is not accordance with sub-rule-5 then the petition s
not maintainable the law is well settled that if law requires it means it should be done in &
puﬂwhrmmmmkhswbedmhnmmwtdmyommab
performance forbidden by Mr. Singh's requisition, it was said long back in 1945 as 2
Wunmmmumymmummu
petition is not maintainable because he is not person at least He has no locus in terms of
the rule and once the nule is framed. If the rule framed by the Hon’ble Speaker and the
pmhsmhemdndhmemymibdwﬁepﬁmhumhhmdin
accordance with the procedure prescribed any departure from the procedure, the petition
is not muintainable.
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Regarding these points it was said by the Court that you may see it in rule 9
Speaker can isue directions as he requires so Regarding thes rule 9, advocate Mr. Anil
Kumar Upadhya again objected and he stated that rule 9 will operate only in a situation
where rule is silent agan he stated that [ shall be placing refiance on the Precedent there is
already 1 Precedence | shall be passing on there is the precedent of this line specific order
on this issue by the Bihar Vidhan Sabba, there is no more res-integra it has been set. Again
it is stated by the Speaker that you may see rule 9 and | have the right on vanous

under the 10® schedule should be considered and Speaker can take cognizance of the
petition without going into the techmealities of the law or rules, there are so many cases
regarding that

Again Mr. Anil Kumar Upadhyay advoczte for the respondent stated that kindly
see Para 17,18 and 19 these three paragraphs are on the point that thisisthe precedent
of so far this issue is concern please see it once kindly see in the identical
circumstances this issue was raised and it was held that any departure for sub-rule -5
Speaker has rejected all the pleas and he said that and it was said by the Speaker himself
that under the 10* schedule | can take cognizance from any source hence | am not
interested at all to discuss about that Please Mr petitioner you put your side. Again
Mr. Anil Kumar Upadhay advocate for the respondent pleaded that so farauthority of the
Hon'ble Speaker is concemed nobody is disputing that the decision of the Hon'ble Speaker
is final but when the Speaker is supposed to have frame rule in terms of para-8 that
situation the law requires | am just placing on the reliance. Again Mr. Upadhaya stated that
1 am just raising a question of law with your kind information and then | request that
your honour may decide the issue prefiminary objection has 1o maintainability because the
maintainability is the issue which goes to the rules of detail and if the petition is not
maintainable if it is not m accordance with the procedure because the power of the Hon'ble
Speaker circumscribe by the hon'ble Speaker itseif when the Speaker has refused that the
rules has to be followed then it has to be followed and any departure from that rule will
render the petition will not maintainable that is my submission and for that 1 would request
your honour to kindly save a look at the decision. It is the Precedence by the Bihar Vidhan
Sabha und if thero is no other Precedent then 1 will request that the precedent of Bihar
Vidhan Sabha to hold good unless it is ratified or otherwise decided so the precedent is
that if the petition is not in accordance with the procedure contemplated under rule-$
within n week that if the petition is not verified in the manner prescribed under rule -6 then
that petition is to be rejected and this is the judgement this has been settle and there :sno
contrary Precedent to my knowledge

Again Mr, Anil Kumar Upadhay advocate for the respondent stated that as the
copies provided by the Court to me, please see it, whether it is in terms of Para 2 of 10"
schedule or not, regarding this question, Speaker has stated that we have aiready
accepted all the things and it was intimated by you that you have written a letter to the
Election Commission to change the notification issued by the Election Commission on 11*
Upadhay advocate stated that no | don't want 1o say that thing | know many things but
that will not do the photo copy pravided by the Jharkahand Vidhan Sabha is that in terms
of clause | and 2 or Para-2 of 10* schedule that is the question in Para-2 of the 10*
schedule what is the requirement and what is the objection whether it is departure from the
10* schedule whether there is some breach. Now, again Speaker asked the respondent
that whether you have the copy or not, if you don’t possess it then it will be provided by
the office to you at an earfiest and you may furnish wntten reply within 7 days.
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Again Mr Anil Kumar Upadhay learned advocate for respondent stated that Sir |
want 10 conclude my preliminary objections there is resumption against absurdity if the
hon'ble Speaker has framed a rule when the rule was framed for the purpose of cbser-
vance and not for this breach or departure if the hon "bie Speaker has framed rules that the
petition has been filed in accordance with the procedure contemplated under the rule then
that rule has to be followed otherwise it becomes redundant and there is presumpt.on thet
no rule is redundant. Ultimately Speaker has said thet | have taken # into the cognzance
and you please put your side if you have to say anything regarding the petition or the
objections and allegations then you put that points | have already taken it into cognizance
and hence its technicalities are already discarded. Now Mr. Janardan Pandey the peti-
tioner stated that Sir | want to make it clear that situation that Mr. Bhar Pratap Shah: has
written 1o you that | have already furnish some documents regarding my independent
character as a logislature what document were furnished by him 1 don’t know abput that
and hence | am unsble Lo make some comments upon that,

Mr Bhanu Pratap Shahi the respondent has written in 2 letter to you that he was
elected as an independent MLA, his statement is hundred percent wrong you may sce the
nomination papers filed by Mr Bhanu Pratap Shahi before the returning officer and the
certificate issued by the Returning Officer In addition to that you may see the
notification of election commission of India which was issued on 2 March 2005 2 copy
of that notification is also attached with the rejoinder 1 want to make it clear that
Mr Bhamu Pratap Shahi was elected asa member of All India Forward Block from the
constituency no 81 Bhavnathpur of Jharkhand Vidhan Sabha. In addition to thatin the
diary of Jharkhand Vidhan Sabha on page no. 30 it is very much clear that from 81
Bhavnathpur Mr. Bhanu Pratap Shahi is the MLA of AIFB and in that diary the party
position is also mentioned in which Mrs. Apran Sen Gupta is the leader of AIFB and total
number of MLAs of the party is 2. In view of the above facts if Mr. Bhanu Pratap Shahi
mmuhnwmmmummhwd
anti-defection laws, and hence it is requested that Mr. Bhanu Pratap Shahi should be
disqualified from the membership of Jharkhand Vidhan Sabha it is my only submission !
m*Myﬁmhmmymlewuﬂdbyﬁethwm
M. Bhanu Pratap Shahi a party has made campaign in favour of Mr. Shabi or not in
Bhavnathpur. Mr Janaradan Pandey the petitioner stated that we have already sent the
mmuﬂ-mmuumwmmuw
for Mr Bhanu Pratap Shahi we have already furnished form A and B regarding allotment
dqumhmsmuuww:mmumm
known that he has submitted his nomination in 4 different nomination seats three of them
Pandey replied that it is not true again it was stated by the Speaker that whether you know
that as he had filed his nomination paper as an independent candidate just after that his
representative Mr Vinay Kumar Singh who was the proposer of Mr. Bhanu Pratap
Mhmhmm&mmw.hmwmm
contest the election on the ticket of All India Forward Block itself Regardmg this matter
M. Janardan Pandey stated that at first he has requested to allot the ticket we have
allotted him forward block symbol and aiready given him form ‘A’ and ‘B’ regarding
allotment of symbol ‘Lion’ Regarding the question of Speaker that your party is
registered in Tharkhand whether the symbol' Lion’ will be allotted in each and every
constituency to the Forwarnd Block. Again Mr Junardan Pandey the petitioner stated that
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our party All India Forward Block is registered as well as state level recognized party m
West Bengal and if his party put his candidate in another state then according to the
situation s the election is announced just afler the notification of the dection it 1s expected
that one should give i written to the election commission of India that we are going to
contest on these particular seats and our symbol should be reserved in that constituency
and according to that in that ist Bhavnathpur was also mentioned

The Speaker asked Mr Janardan Pandey that can you provide the letter regard-
ing the allotment of symbol which were given to the election commission of India. Mr
Pandey said that it is not at present available but I will provide it, whether Mr. Shahi was
amember of All India Forward Block earfier in Mr. Janardan Pandey stated that yes he is still
a member of AIFB however but he is suspended from the party he is suspended member
because we have already withdrawn our support on 8 February 2007 from Madhu Koda
led government and we have intimated to you vide my letter dated 27* February 2007 you
can see it, which is very much clear that | have already written you that seasshould be
aliotted for our member in the opposition bench and it was duly intimated to his Excellency
Governor also, it was requested that Mrs. Aparna Sen Gupta an MLA of AIFB from
Nirsa and Mr. Bhanu Pratap Shahi an MLA from Bhavnathpur constituency may be allot-
ted seats in the opposition bench regarding the issue of whip Mr. Janardan Pandey stated
that whip was already issued by the party and 1 can read out which is as follows -

It was written by the party leader Mrs. Aparna Sen Gupta on 2™ March 2007
that that was written to you that according to the decision of the state committee of All
India Forward Block 1 am directed to inform you that our two MILAs should be allotted
seat in the opposition bench.

It was asked by the Speaker to Mr. Janardan Pandey would you want to give
some more submission then he denied on that. Again Mr Anil Kumar Upadhaya learned
counse! for the respondent stated that my submission would be that he will be relying on
those documents which will be supplying within 7 days unless a document is supplied
making of my submission will be pre-matured but notwithstanding with facts that these
documents are relevant. of course the Hon'ble Speaker has rightly pointed out that where
is that document and within 7 days you have rightly directed him to submit so if they
produce those documents then it will effective arguments on my part to make my
submission so fir as the contents of the objection which he has read out, it is only with
reference to the facts that there was intimation that they have taken decision to sit in
opposition. There is no reference that any point of time they have issued whip cither vote
or abstain for voting and that was defined no. 1.2 all that he is reising the issue that Mr
Shahi has joined the mimstry therefore he has incurred disqualification at the highest [ can
understand this is the submission of Mr. Pandey my submissions for your kind
consideraton will that 10* schedule in the first only the situation under paragraph | and 2
and in no other situation it is only with regard to breach of the whip issued by the party
president my friend has not enclosed the whip whether that whip was issued and it was
actually served calling upon me to do for abstain from voting in the manner prescribed
under the rule. So unless that document is placed the whole submission to set premature
we can mamtain that submission only he can produce that document that this is the whip
which was issued and served upon Mr. Shahi and he has defied that so fir as question for
Joining ministry is concerned your honour is well aware that Article 164 of the
Constitution is clear that for joining Cabinet is not required that one should be the member
of either the House A person who is not member may be member of the cabinet so
question whether | belongs to this party or that party is immaterinl for the purpose of
joining cabinet and that cannot be a ground for my defection or disqualification
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km:mW“!?MwMMmuwb
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party to give the ticket. He has the right to issue a whip and 10 issue a Jetter, issue a
Mﬂﬁmmdﬂ#hhm&wﬁwﬁmhbm
m«mmwmmdmaﬁnmmwmmmw
byniﬂsbpmndhubwwldnd-mmwhuhbw
MLA then please it is my question that whether Mr. Shaki is independent or not.

Mummummwmﬂmw
tﬂlﬂdhlﬁﬂmmudﬂ'sznmlmuﬂmm
thnﬁm“ﬁuu&emﬂmetﬂa:Mn (g
schedule. wmmwanwmmymofum
Second Parngraph is very particular that on what circumstances defection is affiected and
wm&mm«mmtuyuwmuy
sake any disciplinary action but taking disciplinary action is no ground for taking action
mlvwmmuwunmimwmwmm
mmmbythﬂm'&mcmlmmmuhohwmduon'ue
Supreme Court reported in 1993 in Holohon case it was set by the Constitution bench
smmwwmmmmnm&umamu
mm«ma&mmmmmummw
nhnyddimhnhhhdﬁoowmnmmmwwm 10* schedule is
wwmmmdmupmmnmumm
ﬁsh&ionﬂhmimm&mhmmﬁacﬁimbwmh
one issue it has nothing to do with the defoction in terms of clause 2 of the 10% schedule
MWﬁMhM!M»beMM!&MW
on the decision of Hon'ble Speaker on IMMWWWS&BM
wwnm.mm»mmmwmumm
d&@dﬂ&hhmdlvwnmmm& no disqualification in
mdmmmwmumcmmmmum
mmmmmummmmf«whm«
lvmumlmm»mumnumum-
MnabyubymuuhmudnﬂedeM,L.Amwm-dmym
whbdquﬂSmydﬁanmnﬂinbmmnkkwdwn
other thanM LA

wmmumnwmammmm
hwdwmwmﬂywﬂmdylmﬂmm.nuw
and if charges are supported by the document. My explanation without fumishing those
materials would be a premature submission. S0, | would humbly request that the petition
hmwhhmuhhmdmptdndmhw«m




case. The petition is not maittainable 1 would request if my friend imposes those document
and supply the petition which he has filed then in that situation | would request from the
Hon'ble Speaker that | should be given an opportunity to revert those document to
explain it otherwise with reference to the document which he wall placing in course of tme
that is all my submission.

Again Mr. Janaradan Pandey, the petitioner stated that my lord it cannot be for
any action inside the house, party cannot make interference from outside my lord [ want 1o
bench it is completely the matter of inside the house and we have not given any direction
from outside our learned advocate has told that [ want to make & submission that our
legislative party leader Mrs. Aprana Sen Gupta has requested you that we have with-
drawn the support of govemment and in this situanon please allot seats in the oppositon
bench for our party members, My lord I want to ask only a question that what the role of
party leader is. Whether a colleague should act sccording 10 the direction of his party
leader or not whether it is & decision taken by the party leader is of cutside or inside a
question was asked by the Speaker whether the whip was issued by the party or not and
the next question is that Mr Shabi is a member of AIFB or as an independent MLA and
again it was mentioned by the Speaker that in the whole case the learned counsel for the
respondent was keeping his argument upon the maintsinability of the case never he put a
point regarding merit of the case | want 1o go to the merit of the case regarding this
question Mr. Anil Kumar Upadhaya leamed counsel for the respondent stated that once
his exhausting stands should come forward every documents should be placed before the
Court then | will make exhaustive submission regarding that, Speaicer has grver: a direction
1o the office to he send related documents to the petitioner within 7 days

Mr. Anil Kumar Upadhaya learned counsel for the respandent stated that the
petitioner is relying on the whip that document is not before you primarity his objection is
with regards to the violation of the whip and that whip is not before me unless that
document s filed | must know that what a the whip where as the breach and whether that
whip has been served upon me or not that is the flashed issue. Again Mr Janardan Pandey,
petitioner stated that my lord, when 1 have written to you that our member will sit in
the opposition bench again there are contrary to that direction to remain as a minister is
prima-facie a case of the violation of the directions and that's all .

Again & rejoinder was filed by Mr. Anil Kumar Upadhaya learned counsel for the
mmummmhuwmmummummd
the written arguments are as follows:-

| According to Jharkhand Legislative Assembly members (disqualification on the
mdM)mzmupmmmmMmumm
hence these two application filed by Mr. Pawan Kumar Choubey and Mr. Janaradan
mwbeqmﬁﬂummrﬁymbnnwmw
because he is not MLA

2. He quoted the sub-rule $,6 and 7 of rules 6 in which it is mentioned here that all
the documents should be signed and verified as per CPC rules and in this case neither
Mr Pawan Kumar Choubey nor Mr Janardan Pandey has filed the petition in accordance
with the rules So far whip is concerned during the hearing it was asked by the chair to
supply the copy of the whip but it was not supplied by the petitioner and it is also
mentioned that when the basis of the alligation is whip, then there should be some
documentary proof regarding delivery of whip to the person concerned.

3. Again he stated that the petition filed by Mr, Pandey is not verified as per CPC
hence there is no cause to give explanation,




12

4 Again he quoted the sub-rule 5,6, 7 of rule 6 regarding ecceptance of the
petition if’ a petition is filed i contrary to the rules then it cannot be taken into the
cogrezance because it s completa violation of rule. According to rule 9. 1 want to say that
Speaker can give any direction and he has the right to issue any direction. 1 want to
mention here that this nght is for the compliance of the rule not for non-compliance of rule
and hence | want to say that the petition filed by Mr. Choubey and by Mr. Pandey were
not sccarding to the rule and hence it should be quashed. Regarding violation of whip the
petitoner cannot furnish the documentary proof before the Court bence it cannot be taken
into the consideration 2s respondent has said that the bass of petition 1 issue of whip and
hence there should be a valid documentary proof and to whom it was delivered and in the
absence of that, petition should not be taken into cognizance,

Again it was stated by Mr. Pendey that party has taken a decision that his
members should sit in the Opposition Bench but 1 have to make & submission here that the
respondent Mr. Shahi was & member of council of ministers hence he should sit in the
treasury bench because his seat was fixed there,

On 13th January 2009 Mr. Devbrath Vishwas Ex. MP and General Secretary of
All India Forward Block has sent a letter to the Spesker regarding the allotment of symbol
Lion to All India Forward Block against his letter dated 12* January 2005.

The Election Commission of India has sent a jetter to the Chief Electoral Officers
of Bihar, Jharkhand and Haryana vide his letter dated 15® January 2005 in which he had
given permission to All India Forward Block to use the symbal of Lion for his candidates
and a direction was given 1o the General Secretary All India Forward Block that the party
und the candidate must comply with each of the provisions of Para. 13 and 13(A) of the
Election Symbols reservation and allotmes order 1 968 further relevant forms *A’and ‘B’
in respect of the candidate on the party intends 1o set up as its candidates in the shove
mentioned constituency must be delivered direct to the Chief Electoral Officer and the
Returning Officers concern within the time prescribed in Para 13 of the symbol of Here it
is pertinent to mention that in Jharkhand All India Forward Block has requested to allot
the symbol Lion in the Constituencies of Ganday, Giridh, Bhavoathpur, Ghatshila,
Jamshedpur east, Jamshedpur west, Echagrah, silli, Sindri, Nirsa and Baghmara  On the
basis that the All India Forward Block is a recognized state party in the state of West
Bengal the candidate sot up by AIFB in the states other than West Bengal wre entitled to
have the right for the allotment of Lion symbol in pursuance of Para 10 of the Election
symbol order 1960(c). Required documents were sent by the Speaker to the respondent
Mr. Bhanu Pratap Shahi vide letter no. 107 dated 24th January 2009 and ultimately a
reply was filed by Mr Anil Kumar Upadhayny. Rejoinder was filed by Mr. Anil Kumar

learned counsel for the respondent Mr. Bhanu Pratap Shabi on 26* January
2009 that is after the date of year The main points of the rejoinder are s follows: -

He statad that during the hearing it was requested by the respondent to Mr. Janardan
Pandey to send a copy of whip So that reply a can be given in time but unfortunately till
date 1 could not receive the copy of whip which was issued by the All India Forward
Block to Mr. Shahi. Neither I have received the copy nor any documentary proof regard-
ing delivery of the copy. We have not any documentary evidence that All India Forwerd
Block has issued whip and it was violated by Mr. Shahi. Which comes under the purview
of 10th Schedule of the Constitution of India. [n the light of above fiscts, it is very much
clear that All India Forward Block has not issued any whip and hence Mr. Shahi has not
violated whip because it was not issued by party, Hence the subject of disqualification of
M. Shahi is not considerable, it should be quashed now in sccordance with Jharkhand
Legislative Assembly members (disqualification on the ground of defection) Rule 2006
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On the basis of that rule the respandent stated that petition should be acoepted on
the basis of Rule 6 But Mr. Janardan Pandey is not a member of the house and hence it is
not in accordance with the rule of lsw, Jharkhand Rule 2006, Hence the petition should
not be considered for the disposal of the case. Again respondent stated that none of the
mwummhmmnwumm
the lack of the documentary evidence the petition filed by Mr Pandey should not be
considered. In a Rule 2006 sub-rule 6 and 7 says tha annexure should be verified in
accordunce with the CPC and it is not valid on that ground hence the petition should be
quashed. Ultimately the respondent stated that Mr. Shahi does not fall under the purview
dIO‘MMbMW-MhW’MhhMIo
switch over from the another political party or a member should violate the whip cither by
voting or sbstaining It is to be mentioned here that in Para-2 of 10* schedule there is an
Mﬁnpoﬁdmulmmwunpwupo&idm
mn»umumn»m-mhmmumm
party In RP Act 1951 section 2(1) says that political parry will be that party which should
uwwummmwmm)mnﬁm
m«m«m«nmwmnmm
party nor registered under section 29(A) of RP Act in the state of Jharkhand and hence he
will be an independent MLA in the state of Jharkahand. Respandent stated that it should
be mentioned here that according tothe RP Act 1951 under section 33 only one proposer
is required for the nomination of amember of political party otherwise 10 propos should
be requare for the nomination of member and m this case his nomination cannot be treatod
uof-mummumwmummmmr
registered in the state of Jharkhand a copy of the nomination paper which were rejected
by the Returning Officer is enclosed along with the rejoinder

Agein he stated that according to RP act 1951 under section 36{4) & nomination
paper can be rejected only on the basis of substantive defects in the paper and the
Returmng Officers of Bhavnathpur has rejected the nomination paper of M- Shahi on the
basis, that Mr Shahi was not the candidate of All India Forward Block because only one
propos has signed along with in the nomination paper of Mr Shahi which is valid in the
case of a candidate of registered recognized political party and hence the nomination was
rejected on that basis that Mr. Shahi was not & member of the political party The
nomination paper filed by Mr. Shahi in the capacity of independent MLA accepted after
scrutiny of the Retumning Officer and if any candidate who has filed his nomination &s an
independent then he should be treated as independent only and will remain independent
MLA and hence peactically Mr Shahi is an independent MLA. Again it is stated that All
India Forward Block is neither recognized nor registered party and Mr Shahi has not filed
his nomination paper as a candidate of All Indis Forward Block rather he has filed his
minﬁude&thhMmdmof
Mr. Shahi on the basis of 10% schedule because in the light of law All India Forward Block
is neither recognized nor registered political party in the state of Jharkhand and hence
anti-defection law cannot be applied in the Sate of Jharkhand for AIFB. Mr. Shahi is not
wviolated sy whip of All Indis Forward Block and it is also not mentioned in the pesition
Again he stated that on 10" January 2009 during the hearing Mr. Pawan Kumar Choubey
the petitioner is absent during the hearing and in addition to that Mr. Pandey ns well as Mr
Choubey both petitioners are not the members of the Jharkhand Vidhan Sabha hence they
are not bonafide candidates for filling the petition ultimately he has requested that on the
basis of the hearing and this rejoinder the petition filed by Mr. Janardan Pandey should be
rejected
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Before reaching the conclusion it is pertinent to state here that about the
mawwwdlmwgmmndnm
position of the Speaker role of the Speaker etc which were established on vanous
occasions either by the Hon'ble Supreme Court, Hon'ble High Court or by severa!
eminent parfiamentarians. The main object of the 10% schedule is as follows -

| The evil of politicel defections has been a matter of national cancern ifit 18 not
wmummmumwdmmmm
Wmumnmmhumwmmmm
Muummnuwﬂhmwmm
anti-defiaction bill the bill amend for outiine defection and fulfilling the above assurance the
mofunhgtbwmﬂ'wmuhhwpmdm 10*
schedule and other amendments was not only stabilize the legally elected government and
wmmwwuu»mhmummnu
down, the mein purpose should be defested. 1t was reported in the AIR 1987 PRH 263
FB Prakash Singh Badal vs. Union of India case.

2 Agﬁhoﬁwiwmbnaﬂofpdﬁdmmwmof
ohaqmtw-mquMdumW
(Kihoto Hollohon vs. Zachillhu AIR 1993 Supreme Court 412.

3 GV Mavalankar who was most distingaishing occupant of that high offices m
Mmuomthhwhwymmdm
Mmm-ymmhﬁgmm-vpdywmmnm
hmmmwmmmmummmm
Once a person is elected Speaker he is expected to the above politics in other words he
Ww‘hmadWWmhem&enhdjum
demaqummmuhﬂdnwmh
all matter because as a human being he has his drawbacks and shortcomings, however
wmmumwm«mummﬁ;&mm-
person is only respect by all 3

4. The Speaker of the Chairman holds 2 pivotal position in the scheme of the
mmw.wm’mum«mmnm
wum»mw«ma&wmuqummmd
determinutive jurisdiction under the 10* schedule would be vitiated for violation of u basic
m«mmmuuﬂmmwnww)

5. Pandit Nehru referring office of the Speaker stated “the Speaker represents
the House he represents the dignity of the House, the freedom of the House and because
mmm-mmh.mmyusmmmmo{
the nation freedom and liberty therefore it is right that Speaker should be ! an honoured
m&umm‘mumﬁdmmmdmmu
impartialiry ™

6. mm»mmuhmmmmmw).
and 2(1) bof'the 10 schedule. Para 2 states as follows: - Disqualification on ground of
defection -

I &mmmmm4usmmmmw
qﬂﬁdmuhw«m-mﬁm

(ﬂmmwﬂmwﬁmduﬁp&uﬂpdﬁdma
Q)Khmcﬁndaimvoﬁuhaﬂwwqmm by the
political party to which he
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Belongs or by any persos or authority authorized by it in this behalf without obtaining m
either case the priof permission of such political party person o authority and such voting
or abstention has not been condened by such political party person or authority withm
15 days from the date of such voting or abstention

On Various occasion, the Supreme Court has held before taking
decision under 10" schedule, definition of political party should be considered political
party means registered political party, for example in the case of Kuldip Nair vs. Umios: of
India reported in 2006 (7SCC | in Paragraph 382) it is mentioned that the 10" schedule
of the Constitution recognizes the importance of the political parties in our democratic
Mpupdmymmmmmahmdmu.
legislative assemblies or councils the validity of the 10* schedule was challenged on
m-mwuawﬁdmhu;mmumor
whips on members of parfiament was not in accordance with the Constitutional Scheme
rejecting this argument this Court held that it was open for parfiament to proyide that its
mmmmmmamm-ﬂmwmmwm
party and not againat it

In another judgment of Kanhiaya Lal Umar vs. R K. Trivedi and others in
1985 (4) Supreme Court cases 628 in Para 10 it was held as follows -

1. Thereis the essence of our system and facilitates the setting of Government by
the majority aithough till recently the Constitution had not spacially refer to the existence of
political party by the amendments made to it by the Constitution, §2™ amendment at 1985
there is now a clear recognition of the political parties by the Constitution the 10" schedule
10 the Constitution which is headed by the sbove amending act acknowledges the
existence of the political party and set out the circumstances when a member of parlament
or of the state legislature would be deemed to have defected from his political party and if
there by disqualifying or being 1 member of the house concem. Hence, it is difficult to say
ummmwmﬁwmwmmmh
mwwwqumuwwum.mofw
mwmomuhmmdwmnduummmmm
Supreme Court cases 759, )

2 1t is very much clear that concept of political party was recognized by the
Constitution for the first time in the 10* schedule thus file interproting the definition of
political party as included in the 10* schedule one has to keep in mind the mtention of the
I@dmh&hmdummyhmkwhmdm}lm'm
Supreme Court reported in 2006(7) SCC (1) vide paragraph no. 382,385,451, 452and
462 which deals with the concept of the political party as well as its interpretation in the
context of 10* schedule in the same case in paragraph-3 sttitude of Hon'ble Supreme
mumwu.w«pomdmwwwu
Constitution of 10* schedule.

3. That in another case reported in 2004(2) SCC 759 the Hon'ble
Supreme Court vide paragraph no 11 and 12 while determining the question as to which
the candidate has (o ssid to have set up by the political party has refer to the definition of
political party as used under section 29(A) of the RP act 1951,

4 That s another judgment reported in 1985 (4) SOC 6 28 the Hon'ble Supreme
Court vide Para 10 has given emphasis on the system of political party in our democratic
nnpﬂnbn%kwmwﬂemmmmdpoﬁedmm
referred to the definition of the same under section 29(A)of the RP act 1951 thus from the
above decision it is evident that the term political party has used in the 10* schedule has to




be given the same meaning &s it has been defined under the representation of peoples act
1951 under section 29(A).

The whole matter was seen on the canvass of Para-6 (1) of the 10* schedule
which is as follows:-

Decision on question is to disqualification on ground of defection

If any question arises a5 1o whether member of the house has become a subject
to disqualification under this schedule the question shall be referred for the decision of the
charman or as the case may be the Speaker of such house and his decision shall be final,
provided that where the question which has ariseh is as to whether the chairman or the
Speaker of the house has become subject to such disqualification, the question shall be
refierred for the decision of such member of the house as the house may elect in this behalf
& his decison shall be final This case is based upon the concept of registration of political
party under section 29(A) of RP act 1985

The entire case is based upon the concept of Political party, Whether 10*
mwhwb&amdwwnmyamumﬁ-
cable for unregistered political party also. Before reaching the decision it is important to
state here the provisions of Section 2%A) of R P Act 1951

29-A Regustration with the Election Commission of essociations and bodies as
political parties- (1) Any association or body of individual citizen of India calling itself 2
political party and intending to avail itseif of the provisions of this Part shall make an
application to the Election Commission for its registration as a political party for the pur-
poses of this Act.

(2) Every such application shall be made —

(@)  Ifthe association or body is in existence at the commencement of the
Representation of the People (Amendment) Act 1988 (1 of 1989), within sixty days next
following such commencement;

(b)  ifthe association or body is found after such commencement, within thirty
days next following the date of its formation.

(3) Every application under sub section (1) shall be signed by the Chief Executive
Officer of the association or body (whether such Chief Executive Officer is kmown as
Secretary or by any other designation) and presented to the Secretary to the Commission
or sent 10 such Secretary by registered post.

{4) Every such application shail contain the following particulars, namely -

{(a)  the name of the association or body,

(b)  the State m which its head office is situate;

(¢)  theaddressto which letters and other communications meant for it should be sent,
(d)  the names of its president, secretary, treasurer and other officer bearers,

(¢)  thenumerical strength of its members, and if there are categories of its members,
the numerical strength in each category;

()  whether it has any local units; if 30, at what levels,

(®  whether it isrepresented by any member or members in either House of Parlia-
ment or of any State Legislature; if so, the number of such member or members,

(5)  Theapplication under sub section (1) shall be accompanied by a copy if
the memorandum or rules and regulations or the association or body, by whatever name
called and memorandum or rules and regulations shall contain a specific provisiog that the
association or body shall bear true fuith and allegiance to the Constitution of India as by
law established, and to the principles of socialism, secularism and democracy, and would
upbold the sovercignty, unity and integrity of India
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(6)  The Commission may call for such other particulars as it may deem fit
fiorm the associstion or body,

(ul mmmhmuwhmp&-mm
other pecessary and relevint factors and affer giving the representatrves of the association
amm&wmmumumwum
ter the association or body as & political party for the purpose of this Part, or not 50 10
register it, and the Commission shall communicate its decision to the association o body:

Provided that no association or body shall be registered as political party under
this sub section unless the memorandum or rules and regulations of such association or
body conform to the provisions of sub section (5).

(8) The decision of the Commission shail be final.

(9)Ahmmﬁﬁmmbodyhsbmngimaduapoﬁﬁulplﬂyu
aforessid, any change in its name, head office, office bearers, address or in any other
material matters shall be communicated 10 the Commassion without delsy.

ammﬁm«pmmammuwncmma
India may be mentioned here. In letter no. 56/136/2006/1.S. 111 dated 17* September
2008 the subject is as follows

Jharkhand Janadhikar Manch” can make registration under section 2%(A) of the
Representation of the People Act, 1951 a5 political party regarding the exact wording of
the letter which is s follows:

Sir | am directed to state that the Election Commission of India after having

Manch as & political party and the documents produced in support of the statements/
averments made/content in the ssid application and the submissions made by the
authorized representative of the party before the Commission on 15/09/2008. In respect
of said application has registered the Jharkhand Janadhikar Manch as a political
mmmmm«uw«hmm.lmﬁmﬁm
15/09/2008.

Hmiliav«ymcldwthnapﬂywhwdwbpokidmwy
when it is registered before the Election Commission of India

Beh!omhgwumihpuﬁmwmmmm&
wmmmamhwhhmofaﬁmuhn hon'ble
MWMMM&W&W&«mmwhamd
thymnbulﬁnwnmhmwlfﬁm&embwhmﬂy
joins another party he subjects himself to us disqualification.

In the same case the Supreme Court has since held that in view of the explanation
1o Para 2(1) of the 10" schedule expelled member continues to remain a member of the
political party that had set him up as a candidate at course.

In the matter of Ravi S. Naik vs. Union of India AIR 1994 SC 15/58
para-2 1994 supplementary (2) SCC 641 the Supreme Court had further held that the
an&mﬂ!ymwﬁswphmulxnmelham
Mudmihﬁanwﬂaemmﬁunmﬁpofnmﬂm
mhgivmupwhn&iybymynﬂcwithoﬁmtaﬂui;nwwm
mmh&mﬁwt&mwﬁwdﬂm“hm&omh
conduct of that

MﬁhudﬁWuh&WMWﬂ
was held by the hon'ble Supreme Court in view of the explanation of Para 2(1)(a) of the
10* schedule it was held that even if thé member is thrown out or expelled from the party
he will not cease 1o be member of the political party that has set him up as a candidute for
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the election for the purpose of 10* schedule it was further held that when a messber 1
thrown out or expelled from the party which has set him up as a candidate and got elected
joing another party 1t would amount to voluntarily giving him up membership of the political
party which has set him as a candidate for election as such member the act of voluntarily
giving up membership of the political party may be expressed or impled The Apex Court
further held that the deemed fiction must be given full effect for otherwise the expelled
member would escape the rigar of law which was intended to curb the evil of defections
which has polhuted out democratic polity

The entire case is based upon the following questions -

1. Whether Mr. Shahi was elected as an independent MLA or the official
candidate of AIFB?

2 What is the existence of AIFB (n the state of Tharkhand?

3. Ifbe was the member of AIFB then on the basis of unrecognized registered
party

4. Whether his case comes under the purview of 10™ schedule or not?

5. if after getting a symbol of AIFB can a member is treated as an independent
candidate”

Keeping in mind all the aspects of facts of both sides especially the letter given by
the DC Garhwa it is the established fiict that Mr. Bhanu Pratup Shahi has filed three
nomination papers as an official candidate of All India Forward Block and he has annexed
form *A'and "B’ duly signed by party authority which was issued by Mr. Devbrath vishwas
and all the three nomination papers were rejected by the Returning Officer on the basis
that All India Forward Block s however it is a registered recognized party in the state of
West Bengal but it is not recognized in the state of Jharkhand Hence at Jeast 10 proposers
should sign on the nomination paper of a person. In this case in each of the nomnation
papers only one proposer had signed in the somination paper and on the basis of that
ground the nomination papers were rejected. It does not mean that All India Forward
Block was not treated as a registered political party in the state of Tharkhand. According
to the letter of DC Grahwa it is very much clear that the 4 nomination paper which was
filed on 17* Junuary 2005 and it was duly signed by 10 proposer was accepted and
proposd no. § Mr Vinay Kumar Singh has requested the Returning Officer that as Mr
Bhanu Pratap Shahi is the official candidate of All India Forward Block and be got the
symbol for that party and his nomination papers were rejected during the scrutiny so this
nomination paper which is accepted us the independent candidate can be treated as the
official candidate of All India Forward Block

Hence we come 10 the conclusion that this act can be done on the basis of the
request of the proposer M, Vinay Kumar Singh and Mr. Bhanu Pratap Shahi was elected
on the ticket of All India Forward Block using the symbol of ‘Lion’, Which was reserved
for the All India Forward Block asit is not in the list of free symbols which can be allotzed
to the independent candidates.

Regarding the existence of All India Forward Block in the state of Tharkhand, it is
clear that it is unrecognized party but keeping in mind the vanious judgments of Supreme
Court of India it 15 very much clear that any candidate set up by that party also cannot be
free from the obligations of that party and hence this case will fall under the purview of the
10* schedule of the Constitution of Indin read with Article 191(2) of the Constitution




19

Mr. Devbrath Vishwas MP and General Secretary of All India Farward Block
has requested to the Election Commussion India on 12* January 2005 regarding the
sliotment of symbol of Lion for Gandey, Girkdih, Bhavnathpur, Ghatshila, Jamshedpur
east, Jamshedpur west, Echagrah, sili, Sindri, Nirsa end Baghmara constituency it is very
rmuch ¢lear that bearing constituency no 81 is also i the list of Mr. Devbrath vishwas and
regarding this letter Mr. K F. Gilfred, Secretary of Election Commission of Indua has sent
aletter 1o the Chief Electoral Officer of Bihar, Jharkhand and Haryana on 15* January
2005 and he has allowed to use the symbol of Lion in the specified constituencies and it
is very much clear that Bhavnathpur is also one at present.

Aguin after the declaration of result, form 21°C','E” and ‘D’ as well as form
22 were issued by the Retuming Officer of Bhavmathpur and in all the forms it is
mentioned that Mr Bhanu Pratap Shahi was the Official Candidate of All India Forward
Block and finally Election Commission of India had notified vide norification no 308 dated
2%March 2005 Alist of all the 81 members elected for the second Fharkhand Legislative
Assembly and in the last of that it is mentioned that from 81 Bhavnathpur constituency Mr.
Bhanu Pratap Shahi was elected member and he was affiliated with All India Forward
Block.

ORDER

Therefore the Petition is disposed of ns follows -

1 The request made by the petitioner in the application is allowable and
allowed with respect to respondent at this point of time.

2, Under the 10" schedule of Constitution of India and the Jharkhand
Legislative Assembly member's (disqualification on the ground of defection) rules
2006 1t 1s decided that Shri Bhanu Pratap Shahi incurred disqualification for being a
member of Jharkhand Vidhan Sabha and has ceases to be the member of Jharkhand
Vidhan Sabha with effect from the date of this order

3. The case is closed.
4, Copies of this order be forwarded to the petitioners and the respondent
at an earliest
Sdi-
(Alamgir Alam)
Speaker Jharkhand Vidhan Sabha
Jharkhand Vidhan Sebha Secretariat
Ranchi

Dated the13* August, 2009
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