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Mr. Samual Paul Kerketta and
Sri Arjun Munda, the then MLL.A., Leader of Bharatiyn
Jannta Party Legislative Party in Jharkhand Vidhan Sabha ....... Petitioners
( At present Member of Lok Sabha)
Vs.
St KuntiDevi ..., e T St LSRG Respondent.

In the matter of an spplication filed by Mr. Samual Paul Kerketta on 1* March, 2007 for
the disqualification of Membership of Smt. Kunti Devi under 10* Schedule of the Constitution of
India read with Articie 191 (2) of the Constitution of India and in the matter of petition filed by Shri
Arjun Munda, M LA, leader of Bharatiys Janta Party, Jharkhand Vidhan Sabhe on 26* August,
2008 for the disqualification of Smt. Kunti Devi, ML A_, under provision of 10* Schedule read with
Article 191 of the Constitution of India.

2 FACTS:  MAIN POINTS IN THE PLEADINGS

Mr. Samual Paul Kerketta resident of B/I11-558, Dhurwa, Ranchi, i e. an outsider, filed a
petition before Hon'ble Speaker on 1* March, 2007, He filed an application and prayed initiation of
an appropriate action for disqualification of Smt. Kunti Devi, ML A_ from the Membership of
Jharkhand Vidhan Sabha It was stated in the petition that Smt. Kunti Devi was elected as a
Member of B.J.P. from Jharia constituency bearing constituency no. 41. Later she joined another
political party, Jharkhand Vikas Morcha ( Democratic). Her act of joining Jharkhand Vikas Morcha
(D) falls under the prowisions of 2(1 X(s) of the Constitution of India. In support of the allegations, &
copy of judgment delivered by the Hon'ble Supreme Court in the case of Ravi S Nayak and others
reported in 1994 (Suppl.) SCC 641 is annexed. In that case Hon'ble Supreme Court held that even
for the shsence of formal resignation from the Membership of & party 1o which the Member belongs,
an inference can be drawn from the conduct of a Member that he has voluntarily given up his
Membership of the political party to which be belongs. Further it was stated that Smt. Kunti Devi
although has been elected Member of Jharkhand Legisiative Assembly on the ticket of BJP which is
a political party she as by her action utterance and the conduct made herself disqualified from the
Membership of Jharkhand Legislative Assembly as she has voluntarily given up her Membesship
from a political party, namely, BJP and has been nssociated herself with another party, namely,
Tharkhand Vikas Morcha ( Democratic) Party. In this context vasious newspaper cuttings were
> This petition was taken in cognizance by the Speaker and the show cause notice was
issued vide letter no. 1256 dated 05.04.2007 to Smt. Kunti Devi, ML A, to furnish the reply along
with the documents within 15 days as to why not this petition is accepted for hearing.

4 Respondent Smt. Kunti Devi has requested the Hon'ble Speaker on 12.04.2007 that till
date she could not receive the notice. However, it was intimated by newspaper Hence, please serve
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the notice at an earfiest so that she could file reply in time. Again a letter was given to the Hon'ble
Speaker by respondent Smt, Kunti Devi on 29 May, 2007 to extend the time limit for at least
30 days to submit counter affidavit on account of ill health Finally a reply was filed by the
respondent on 8 June, 2007,

S. The main points of the reply were to dismiss the petition filed by Mr. Samual Paul Kerketta
s being not admissible and not maintainable under the Rules

6. Siceﬁnmwufnmjecﬁono(mpictimmyonndofpdm—&deinm
u@cﬂummwwmmmm«mm:ﬁdwmmh&

7 The fresh show cause notice issued by the Hon'ble Speaker vide letter no. 1714 dated
10.07.2007 to file the reply up to 23* July, 2007 otherwise one sided decision could be taken. It
" was mentioned in the letter that, however, there is no legal validity of the letter of respondent oa the
mammmwmmwm_m.mmmwmm
was taken into cognizance of the Speaker and it should be also taken s suo motto case.

8 mmwwunwmmwmwmmw
Vidhan Sabha, Ranchi to furnish his views/opinion on or before 23.07 2007,

9 WDMSN.MMMMQMbMMw&mMm
29.07.2007 for at least lS&wumﬂwlﬂiwmwmm%hsm.

10, Smt KuntiDevi has filed her reply on 6* August, 2007, The main points of her submission
were as follows -
mmummmnmmwmm
MEMWMG(l)deWMDy
i jon an ground of Defection Rules 2006, Under this Rule Hon'ble
Smkcmmnomuomﬁadamwwm
disqualification on ground of defection
hwymh&em:ua.huqukmdkﬂu“(l)wwudeulﬂh
suchas:
(0} Thep«hionhsnmmldebythwofww

Assembly.

() Spuhﬂmmwmmdhwmam
mwmwkmﬁdw@mldwk:mpmwl
private person with no locus standi in the matter. Suo-motto notice by
definition means notice taken by an authority on its own i.e. without
anyone else bringing it to its notice:

() In favour of the sbove mentioned submission a part of the judgment of
Mﬁdﬂcy-mmhm-ﬁd:huﬁbm:

uwhmmmmmm

he would be seized of the matters only when the question is

referred to him by any interested person. The Speaker has not

been clothed with & suo-motto power for the obvious reason that

uuww_bemmmummw-m

the jurisdiction to act judicially and decide the dispute between
. the conflicting groups.”
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L Respondent as replied para wise claims that she has not given up Membership of the BJP.
She continues to be a Member of BJP and has not joined, as alleged, Jharkhand Vikas Morcha
( Democratic) Party or any other political party. In reply of para S, she sought a judgment of Hon'ble
Supreme Court which was reported as 1994 Suppl.(2) SCC 641. It was mentioned that going to
the Governor, accompanying the leader of a rival party to stake claim to form an alternative
government against their party MGP. The fact of going to the Governor in the said company has not
been denied by the two Members at any stage.

12 Not controverting a clear statement made before the Speaker to the effect that the two
Members had given up the Membership of their party MGP. and had said so opealy. The two

Members were physically present and had every opportunity to deay to the points made in the
statement but they did not do so.

13 The submission of the respondent is that in the present case, on the otfier hand, nothing of
the kind happened and the petitioner has not pointed out any act on the part of the respondent which
could constitute such conduct. Also he has not produced any direct or documentary evidence 1o
support his vague allegation that the respondent bad given up the Membership ofhis party. In reply
10 para 6, it is categorically reiterated that the respondent has not voluntarily or otherwise given up
the Membership of her party BJP or joined any other party. She has never violated any party
directive or disobeyed any whip_ Her party is a democratic party which allows freedom of speech
and dissent. The respondent has not indulge in sy conduct which can be deemed to having given up
ber party Membership,

14, Respondent also stated that what has been produced by the petitioner as annexures are
the unsigned photocopy of some newspaper clippings which is at variance with the Rule 6 (1) of the
Jharkhand Vidhan Sabha Members ( Defection) Rules 2006, Rule 7 (2) states that if the petition
does not comply with the requirements of Rules 6, the Speaker shall dismiss the petition.

15. She also cited that as observation by the Court in several cases newspnper reports do not
construe evidence. A newspaper report cannot be taken as evidence. In addition to that she claims
that sheis regularly paying her contribution which is required to be paid &s a Member of BJP. A sum
of Rs. 1100/ ( Rupees eleven hundred) per month is being paid by the answering respandent every
month to the BJP which is being regularly accepted by the political party, namely, BJP Hence, she
has prayed that the petition be dismissed forthwith in the interest of protecting the honour of the
House and its Members against frivolous and unsubstantiated vague allegations from unauthorized
obscure outside quarters.

16, Apetitionwasfiled on 26* August, 2008 by Shri Asjun Munda, M.L.A. who is the leader
of Bharatiya Janata Party. An application was filed under para 6 of the 10* Schedule of the
Constitution of India and Tharkhand Legislative Assembly Members ( Disqualification on the ground
of defection ) Rules, 2006 for disqualification of said Member from the Membership under the
provisions of 10* Schedule read with Article 191 of the Constitution of India.

17 Most of the charges leveled by Shri Arjun Munda was the same as the charges leveled by
the 1* petitioner Mr. Samual Paul Kerketta. 1t is pertinent to mention that such petition was filed in
sccordance with para 6 of the 10* Schedule of the Constitution of India. He has filed an application
along with an affidavit and annexures which are duly counter signed and newspaper clippings are
also counter signed by the petitioner. The main point of the petition is as follows
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“Smt. Kunti Devi is the Member of BJP Legislative Party and she was elected in
the last Assembly election which was held in February, 2005 and she has been
_ sitting on the Oppasition Bench with other Members of BJP ™

18. Smt. Kunti Devi worked actively against BJP in the bye-election of Parfiamentary
mdmmmﬂMMMym&m
In support of this several newspaper clippings are duly attached. Smt. Kunti Devi is actively
mhmmmmmdwmmuwm
MHMMWWMMMWMhmMMiM
with the application. Smt. Kunti Devi was suspended for anti party activities and show caused by the
BIP but she has not submitted her explanation to the party till 26.08.2008, State
Mr. Ganesh Mishra has sent & show cause notice vide his letter no. 1159/06 dated 17.10.2006. It
was mentioned that there is urgent necessity under the circumstances to decide the question that the
aforesaid Member has subjected herself to disqualification on the ground of defection and has
Mmmuuwummmqmwmwmw
party on the basis of R.S Rana and others Vs. Swami Pd. Maurya case It is mentioned that
MW&M&W&G&J&:WM&MM
amounts action within 10* Schedule para 2 (1)(a) of the Constitution.

19 An example was given of the case of Mr Jai Narain Prasad Nishad who has been
disqualified from the Membership of Rajya Sabha on the ground of defection.
20. Under the facts and circumstances it was prayed that Smt. Kunti Devi should be disquali-
fied interms of para 2(1)(2) of the 10* Schedule read with Article 191 of the Constitution of India.
21. The petition was sent to Smt. Kunti Devi, the respondent vide letter no. 1147 dated
zrmmwmuuwsmnomeumuamu‘mmmwm
5.00 PM. Again Smt. Kunti Devi has sought extension of time for at least two months vide her letter
dated 28.08.2008 1o file the reply. Extension of 10 days to file the reply was permitted But again
- respondent Smt. Kunti Devi requested for extension of time to file the reply vide her lotters dated
09.09.2008, 12.09. 2008 and 04,10 2008. Ultimately she filed the reply vide her letter no. 2/8/411
dated 31.10.2008 The main points of the counter affidavit is as follows ;

0] mumumwuumn’mpd&am
and there is no material on record 1o suggest that the action and
submission of the answering respondent brought her within the meaning of

. voluntarily given up the political party.

(@  That with reference to the allegations made in the complaint filed by Shri
Asjun Munda, it is submitted that the clippings referred to with regard to
the local newspaper ure not applicable to the case of the respondent. The
respondent has never given any statement in any newspaper or otherwise
showing her disregard, disrespect, disnterest in the affairs of the BIP party
rather she was all along with a Member of the BJP and still the Member
and follower of BJP and follows the guidance and direction of BJP to the
flull extent it requires.

(@)  Ttis submitted that the respondent has not set up or has not become
against the thought and agenda of BIP rather she is a hardcore BIP
follower.

(v)  Itisfurther submitted that the joining of Shri Pradeep Yadav and Shri
Ravindra Kumar Rat, M.L. As. with another political party or following
any deology of any political party cannot bind the respondent in any way.
As stated above that this respondent is a hardcore BJP Member and
follower and any allogation against the respondent contrary to same is
denied herowith
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(v)  Itissubmitted that the respondent has never campmigned against BJP as
alleged. The news, if any, published in the local daily such as Dainik Jagran,
Hindustan, Prabhat Khabar snd Hindustan Times are not correct. 1Iff
anything published against the activity of this respondent is not correct.

(v)  She has neither participated in Jharkhand Vikas Morcha nor the
information supplied to the public by daily newspaper as mentioned in the

complaint petition.
Respondent Smt. Kunti Devi again submitted that she has never been
influenced by any political party as alleged.
It is fisrther submitted that the judgment reported in SCC 2007 (4), 270
has no spplication so far as the case of present respondent is concerned
nor the allegation made against her is correct. It is further stated that the
case referred to in the complaint petition has no applicationin the matter
of the present respondent and as such the citations of such cases are
irrelevant so far as the case of this respondent is concemed.
(x) Respondent submitted that she has never willfully abandon or given up
sttendance in any meeting called by BIP office ss alleged.
It is submitted that due to temporary ailment of this respondent if she
could not attend sy meeting called by BIP office such absence cannot be
construed 1o be sbandonment or given up of attending the meeting This
respondent has sufficient medical evidence to show the period she was
suffering from ailment ( copies of medical prescription were duly enclosed).
(x)  Aguin the respondent submitted that since she iy # hardcore BJP Member
and is working for BJP throughout any step taken in an administrative
capacity by the office of the BJP with regard of Bank sccount as she was
informed through the notice vide reference No. AGM % 0 /7m /15 /&3
dated 29 08,2008 is quite illegal, arbitrary and ia liable to be cancelled.
(xi)  ‘Thatinview of the above stated facts and circumstances, the respondent
has requested the Speaker to dismiss the petition filed by Shri Arjun Munda
dated 26.08,2008.

i3

g

22, Petitioner Shri Arjun Munda vide is letterno. 88 dated 18.11.2008 requested the Speaker
to fix the date for hearing of Smt. Kunti Devi as soon as possible and he has requested to allow
Mr C P Singh, ML A who is the Chief Whip of BJP in Jharkhand Legislative Assembly as a
witness during the hearing.

23, Thedatefor hearing the case was fixed on 3% December, 2008 and Mr. C PSingh ML A
was allowed to represent in the hearing as & witness.

24, Mr. M K Laik, senior learned counsel for the respondent has requested the Speaker to
mmmﬁummmmhuuw.mmm
next date of hearing was fixed on 4* September, 2008 at 1030AM.

The main points of pleading (rom the hearing is as follows : :
(1 Mhﬁtl{u-,hnda-dﬁrmhﬁ.mmdh&m
Kunti Devi campaigned actively against BJP and worked against in bye-election
of Koderma, Palamau and Jamshedpur Parlismentary constituency and Simaria
Assembly constituency. By her action it is crystal clear that she has voluntarily left
the Membership of her original political party BJP and stood disqualified in terms
of para 2 (1) of the 10* Schedule of the Constitution of India.
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(2)  During the hearing he read the gist of the show cause notice which was issued by
the party on 17.10.2006 and it was stated that show cause lotter was under reply.
Again learned counsel for the petitioner stated that during the Rajya Sabha
election the respondent has supported Mr. Parimal Nathwani who was not
supported by BJP Mr. J PN Singh was the official candidate of BJP There was
a direction by the BIP that all Members should cast their 1* preference vote of
Shri J PN Singh and they should not cast any 2* preference vote to any Member.
The respondent has defies the direction of the BJP, the party on whose tickets she
has been elected. She has voted 1* preference vote to Mr. Parimal Nathwani and
2™ preference vote to BJP official candidate Mz J P.N Singh and she has
admitted the fact also. He also stated that in today's newspaper it is published that
stated that as she was displeased with the organization of BJP, hence she casted
her 1* preference vote in favour of Mr. Parimal Nathwani during Lok Sabha
election. Same news, exactly same words have been repeatedly | was reading
from Dainik Jagran Another news, same words have been published in the daily
Hindustan today. Again she has abstained during the voting of No Confidence
Motion of present Governor. It is true that she has intimated you about her
absence but in clsuse 2 (b) it is clearly mentioned that the Member votes or
abstains from voting in such House contrary to any direction issued by the political
party to which she belongs or by any person or authority suthorized by it unless
without obtaining in either case the prior permission of such political party, person
or suthority and such voting or abstention has not been condoned by such political
party, person or an authority within 15 days from the date of such voting or
abstention. According to this provision she should get condonation from the party
authorities within 15 days but she could not do the same. Her conduct is very
much clear and she falls under 2 (1)(a). She could not reply about the paragraph
00 9 and as per law her refusal from the reply is her admission on the point so we
can say that paragraph no. 9 will snid to be a confirmed evidence because there is
no denial from their side.

25, M. C P.Singh MLA and Chief whip of BIP Legislative Party was interrogated by Mr. Ajit
Kumar, Learned Counsel for Petitioner and Mr. MK Laik, Senior learned Counsel for the
Respondent. The main paint of interrogation was as follows:

26. Mr C.P Singh stated that during the last Rajya Sabha Election Mr. ] PN, Singh was the
authorized candidate of BJP and it was decided by the party that the first preference vote should be
casted in favour of Mr. Singh and sobody should have to cast second preference vote, But Mrs
Kunti Devi has casted first preference vote to M. Parimal Nathwani which is clear cut violation of
the party direction. In addition to that Mr. C P Singh stated that on 29%th August, 2008 during the
confidence motion of Mr Sibu Soren Government he had issued a whip to represent in the House
and vote against the confidence motion but she had abstained from the voting and she could not get
of Tharkhand Vikes Morcha Mrs. Kunti Devi had never participated in any of the meeting of the
Bharatiya Janata Party Legislative Party. However, in each and every occasion [ had intimated ber
properly but shie never bothered to participate in the meeting. In addition to that she had never
participated in any of the party meeting in Dhanbad District neither she had participated any activity
of the party nor any of the official programme of the party.

3
-
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27, Ashow cause notice was also issued by Mr. Ganesh Mishra, Secretary of our party on . g

17.10.2006 but even today she could not replied.

28, A question was asked by the Speaker that whether a party can issue & whip to vote in
fivour of a particular candidate during the Rajya Sabha Election then Mr. Ajit Kumar, Advocate for
the Petitioner stated that whip can not be issued for casting a vote for Rajya Sabha election but
direction was given 1o the members of the concerned party in Pr-s 2(b), 1t is mentioned that
disqualification on ground of defection * if he votes or abstains © o voting in such house contrary to
any direction, it can be any direction even verhal direct'o.. " Mr. Ajit Kumar, Advocate for the
Petitioner interrogated the witness Mr. C P.Singh He refied on the written complaint. He stated that
most of the allegations are not mentioned in the petition regarding paragraph 9. He has asked 1o the
witness that a petitioner has written that Sri Pradeep Yadav, Sri Ravindra Kumar Rai, Smt Xuonti
Devi campaigned actively against BIP candidate and what against to the bye clection head for
Can you exhibit any document before the Hon'ble Speaker that Smt. Kunti Devi Ms campaigned
against BJP? Can you show me any particular document? Mr. C P Singh was unable to reply
long time is going by direct question of the documents which you have filed along with the complaint
petition though it does not contains a single words against Kunti Devi. Mr. M K Laik, Senior
Advocate for Respondent stated that this is the fundamental principle so my friend should aware of
Supreme Court Judgement exactly the same circumstances was held in the Supreme Court in casting
vote in Rajya Sabha Poll, it {5 the personal matter, that is the persona! matter, that is no offencr, that
is not disqualification within the orbit of 10th Schedule of any of the provisions of the law. M. Singh
would you kindly press any evidence before this Hon"ble Court except in this paper cutting which
has come today in the moming. Any documentary evidence that any objection was given froa the
side of your Hawkins to Mr. Singh that you are debarred or action should be talien agaist you
because you have done this and then that have you produced such documents before this coert

29, Mr. C.P Singh reply that rio, when on 17th October, 2006 our Pradesh Secretary Mr.
Ganesh Mishra hassent a letter to Mrs. Kunti Devi to reply the show cause notice within 7 days but
she could not rephied then how can it be expected that . .

30, Regarding abstention from the voting during confidence motion of Sibu Soren
Government Mr. M K Laik, Senior Advocate for the Respondent stated that Mrs. Kunti Devi was
not fit on the date just & few days before that day she had undergone a very big operation and she
has intimated Mr. Saryu Rai MLA, Mr. Raghuwar Das MLA, and Mr. Raj Kumar P Ato (he leader
of the opposition Mr Arjun Munda that she is not feel well and she is going

3L While she came to the House, she comes to serious illness and she had pity condition and

after advise of senior persons fike Raghuwar Das, Saryu Rai, she had to leave hecause her physical

ailment and it was convey to the P A of Mr Arjun Munda.

32 Mr. C P Singh stated that everybody knows the fact, not only print media but also before
the electronic media which was telecast in several channels, wndhmﬂm“yub
has voted for Nathwani™. \ :

3. Mr. Ajit Kumar, Mmmmmmuummmw
under the 10th Schedule should not be seen in the canvass of legality in the Mahachandra Prasad
case it is well settled that “there is no provision in the 10th Schedule to the effect that until a petition



: which is signed and verified in the manner laid down in CPC that verification of pleading is made to
the Chairman or the Speaker of the House He will not get jurisdiction to give a decision as to
whether a Member of the House has become subject to disqualification under the 10th Schedule”.

34 He stated that it is completely on the discretion of the Speaker. No CPC is mandatory. It
15 not mandatory under the 10th Schedule Under 10th Schedule technicality of civil proceeding is
not necessary only facts are important. To Code Volume 8SCC page no.747 in paragraph 16
Supreme Court held that technicality is not necessary. In the case of Rana Ravi. S. Nayak Supreme
Court repeatediy held that Speaker can take & decision on its own discretion, on its own knowledge
I have provided only the instances against Mr. Ajit Kumar stated that she should get condonation
from the abstention in the House during the voting in confidence motion within 15 days She has
violated 2(1)(a) by her conduct and 2(1)(b) by her abstention these are the instances.

35. Again a written statement was provided by the respondent Mrs. Kunt Devi vide her letter
no. 2/8/435 on 12/12/2008. She has requested to dismiss the petition filed against her under the
10th Schedule by this counter affidavit she has presented her side again before the Speaker. It is
stated that the newspaper clippings which have been filed along with the complaints filed by
Mr. Arjun Munda does not contain & word or whisper alleging her any activity in the matter of
working against the candidate of Bharatiya Janata Party. A campaigning against the BJP candidates
in Parfiamentary Constituency and Assembly Constituency has alleged or st all. In that view of the
matter the allegations made in the complaint petition do not get any support of any evidences.

36. Again she stated that the allegation with regard 10 joining hand with Tharkhand Vikas Morchs
led by Sri Babu Lal Marandi and participating in the rally of said Vikas Morcha are totally falls and
concocted, There is no evidence in the hand of the complainant to substantiate the
aforesaid charge leveled against her in the complaint. It was submitted that casting of vote to
Sn Penimal Nathwani in Rajya Sabha showing the same to the Sachetak of Bharatiya Janata Party can
notbesaid tothe . and can not be said to be disquakfication within the meanng of 10th Schedule
of the Constitution of India and said submission get support from the judgement of the Hon'ble
Supreme Court of India. In that view of the matter elections of giving vote in Rajys Sabha can not be
said to be a disqualification within the meaning of 10th Schedule of the Constitution of India.

37 That it is submitted that it has come in evidence that on the date of proving confidence in
the fioor. She was present but since she had gone under major operation few months back. She
could not recover properly and since she became ill even by attending the House on the date of
confidence motion. She had to leave the House because of her serious ailment and that on
suggestion of Sri Saryu Rai MLA, Sri Raghuwar Das MLA and P S of Sri Arjun Munda leader of
BIP legisiative party who were available in the House that day.

38. It was submitted that the allegation of not giving reply to the show cause can not be said to
be fettle, even assuming the same to be true for the time being, particularty in & situation that no action
has been taken their own by the party against her nor the same has been substantiated before the
‘Speaker in any manner whatsoever.

39 Before reaching the conclusion it ls pertinent to state here about the provisions of $2nd
~ Amendment concept of 10th Schedule position of the Speaker role of the Speaker etc. which were
established on various occasions either by the Hon"ble Supreme Court, Hon"ble High Court or by
several eminent Parfiamentarians.

L
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40, The main object of the 10th Schedule is as follows.
“The evil of political defection has been a matter of national concern. 1f it is not combated
Mh”b“hwmdwdmwydhmm
the object an assurance was given in the address by the President to the Parliament that
the Government intended to introduce in the current session of Parliament an anti
defection bill. The bill is meant for outline defection and fulfilling the above assurance

41, The purpose for enacting the constitution (52nd Amendment) that is incorporation of the
10th Schedule and other amendments was not only the stabilize the legally elected government and 1o
provent the political immorality but also to make them effective ifthe provisions are laid down the main
purpose would be defeated (Prakash Singh Badal Vs. Union of India AIR 1987 P&H2631FB)

42 The object is to cure and evil of political defections motivated by lure of offices or other
similar Constitutions which endanger the foundations of our democracy. (Kihotfb Hollohan Vs
Jechillhu AIR 1993 Supreme Court 412).

a3, G V. Mavalankar who was most distinguishing occupant and that high offices “in
Parliamentary democracy the offices of the Speaker is held in very high offices and respect. There
mmhﬂmd&mmmnlmmmmbwd
Parliamentary democracy and the powers and duties of the Speaker Once a person is elected
Speaker he is expected to be sbove parties, sbove politics. In other words he belongs to all the
members or belongs to none. He holds the scale of justice irrespective of party or person though
anyone expect that he will do absolute justice in all matters because as a human being he has his
drawbacks and shortcomings. However, everybody knows that he will intensely do not in justice or
0 partiality such a person is only respect by all *

s The Speaker/Chairman holds a pivotal position in the scheme of the Parliamentary
democracy and # guardian of the right and privileges of the House. 1t would indeed be unfair to the
bigh tradition of that great office to say that the investiture in it of determinative jurisdiction under the
10th Schedule would be vitiated for violation of a basic feature of a democracy (Kihotto Hollohan
Vs. Zachilthu 1992 Supplementary (2) SCC 651).

45 Pandit Nehru referring to the office of the Speaker stated “the Speaker represents the
House He represents the dignity ofthe House The freedom of the House and because the House
represents the nation in a particular way. The Speaker becomes the symbal of the nation's freedom
and liberty. Therefore, it is right that Speaker should at an honoured position, free position and
should be occupied always by a man of outstanding ability and impartiality "

10th Schedule.

46 Before coming to the conclusion it is necessary to mention here para 2(1)(a) and (b) ofthe

Disqualification on ground of defection - (1) Subject to the provision of paragraphs
4 and 5, a member of a House belonging to any political party shall be disqualified for being's
member of the House- h :
()  ifhehas voluntarily given up his membership of such political party, or
(b)  ifbe votes or abstains from voting in such House contrary to any direction issued by the
political party to which he belongs or By any person or authority authorized by it in this
behalf, without obtaining, in cither case, the prior permission of such political party,

.
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mammumamuummw-ﬂw
party, person of authority within 15 days from the date of such voting or abstention.
47 mmmummmmmummhmm
h&ﬁnhmzdthlmsmmwmﬁ.iumﬁmdow

conscience as contended. mpmdmzdaummmumm
Article 105 and 194 of the Constitution. The provisions are saiutary and are intended 1o strengthen
the fabric of Indian MWWMWMWpoM
defections.

48 The Speaker's function under the 10th Schedule called for 2 judicial determination of
issued under the law hence the whole matter was seen on the canvass of para 6(1) of the 10th
Schedule which is as follows: |

Mum-uWQded&mmﬁmy
mm-wwnMOﬁmbmaﬁmemﬂaﬂ
mumuumnmwmc&ma-mmmu The
wdﬁﬂmd&dwwhﬂ

WMMNMMMMiumMMWNM
Speaker of a House has become subject to such disqualification. The question shall be referred for
u&am«mmmmmummnm In this behalf his decision shall
be final.

49. The petitioner Mr. mmmwmmmsuhhmud
w.mnmrmwumotmmwyaww on the
udmdmcmammw-uwmwmxm
~ Khan, Chairmanto the Committee of privileges. The petition was filed by Mrs, Sushma Swara) for
Wm&mmwmummm Mr. Jai Narayan
Prasad Nishad was a member of Rajya Sabha from BJP has subjected himself to the
jon under the 10th Schedule when vide his letter dated 18th October, 2005 addressed
to the Bihar State President of the BIP, he resigned from the primary membership of the party and
thus voluntary refinquish the membership of the party.

S0. m»umwuwwsﬁmbwuﬁ
mwummdmAmmwwmuM
mmdwwmmmmmmm»h
mﬁqudemmwmmmm He would
mwmﬁdmwummmmmm
MytSﬁtheuMmtdonuthmmomby&mw
17th November, 2005

51 It is very much clear from newspaper cutti that Mr. Nishad was induiged in the anti
mmumammmmAmwmmmm
Mt Nishad said that appearing inthe newspaper the name of Sri Nishad and he would

the RID or the mmmwmmmwdw




Sri Nishad denied having either campaign for his son who contested as 2 candidate for RID in
Assembly elections or having addressed public meetings from the forum of RJD on being question
he further stated that he had written 10 concern newspapers to the effect that his name and statement
appearing therein where wrongly quoted when committee desired a copy of those letters written by
him to the newspapers, Sri Nishad cutting produced them and stated that he would have to search
for the same. He however, further admitted that none of his statements rebutting the impugned news/
advertisements was published in the newspapers.

52 The petitioner has further relied on the alleged anti party activities of Sri Nishad. On the
basis of his statement appearing in the media and other news reports.

53. The Committee feels that the onus of disproving the allegations leveled in the petition fies
on Sri Nishad and the respondent Mr. Nishad was fil to disprove the media reports suggesting
the absence of any categorical rebuttal that he was willingly allowing his name to be used for
campuigning for another political party immediately after tendering his resignation. It is well
established that he was the respondent was filed to send a rebuttal to the newspaper of to
contradict the news published in the print media.

54 In addition to that Mr. Nishad cluaimed that the party deducted Ry, 1200/~ per month as
subscription fee from his bank account till 10th December, 2005. Hence he was & bona-fide
member of BIP The Committee noted that an amount Rs 1200/~ being deducted from the Bank
sccount from Sri Nishad until 10th December, 2005 which according to Sri Nishad , was the
subscription fee for membership of the BJP regarding this one. The privilege committec of Rajya
Sabha is of the opinion that it is a routine exercise done in a mechanical manner by the party's office
bearers. The Committee would like to take a similar view in the case of deduction of subscription
fee from the Bank account of Sri Nishad which continued to be so deducted until 10th December,
2008, mcmumdummmhuwumofumm
of BIP do not necessarily suggest that they were treating Sri Nishad as 2 Member of the Legislature
Party of the BJP in Rajya Sabha.

ss. The Committee moreover feels the fact of not sending the information about his
suspension to the Chairman, Rajya Sabha does not materially change the position. In his favour
particularly when he has voluntarily given up the membership.

56. Itis pertinent to mention here that the respondent has filed an affidavit on 06/08/2007 and
in the para 6.10 it is submitted by the respondent that Bharatiya Janata Party has submitted the
list of Members to the Hon'ble Speaker as per the demand and in the last name of MLA
submitted by the Bharatiya Janata Party the name of the respondent also appears.

57. kmhqﬂnﬂonﬁeb—'dhmdmmms:bhbhi
anm”dhmwwucmm&i&hdhm to sub
Rule 1(a) of Rule 3 of the rules, also stated that no information pertaining to change in the strength
mwmummaumwmuuwnmn. In
respect of all the Members of Legislature Party to the Chairman, Rajya Sabha was given by the
leader of the BIP in Rajya Sabha. By referring to the relevant provisions of the rules, Sa Nishad, in
cmwew.wuwmmuhmmmmmuﬁpm
assumed have taken effect the information required under the rules should have been furnished to the
Chairman, Rajya Sabha wmwaumhummmmnmw
was given it could be presumed that his resignation did not take effect
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58, As regards non furnishing of requisite information by the leader of BIP, us provided under
our sub Rule 1(a) of Rule 3 of the Rules to the Chairman, Rajya Sabha The Committee would light
to observe that the ... um@mmdw«ymhumdm

guiddlines on the issue.

59. In the last Committee is therefore, of the opinion that in pursuance of paragraph 2(1) () of
the 10th Mmuwmmmmmumw
for being a Member of Rajya Sabha.

60, In the matter of Ravi 8. Nayak Vs. Union of Indis, AIR 1994 SC 1558 (Para 11), 1994
Supp. 2 SCC 641

; m&pmcmumm:mwmmzp&w
iml(l)(u)buuothoﬂthemmuof“m”. it in implies a wider connots-
tion. Aw'dapo&kdmmh"mupwybyuymwhhomm
mmmhm-&mM&MMwﬁmﬁmh
drawn from the conduct of that member

61. The entire case is based upon the following questions:
@ Whether she has voluntarily given up her membership of BIP?
sz)wMMhMMﬂuMM‘ the confidence motion

(&) muﬂnﬁmmuvmmw“ntymgmm
the party authority within 15 days from the date of such abstention which is the
time specified in the 10th Schedule in para 2(1)(b)?

(iv)  Whether she gave the statement before the print media as well as electronic media
in the Assembly premises on 3/12/2008 that she had voted for Nathwani Can it
be exempted?

v) mummuhmamwumor
JVM?

() After getting show cause notice why has she not replied and in the last

Mhu&dlﬂnmdbﬂd&oﬂaﬁblnoﬁhmwukwm

. mmuuwmunmummmmummaw

. Soren Government. Shhmdhmhﬁmxo%hﬁd&hﬁhmm&

directions of party authority. She could not get condonation for abstention from the House during

the vote of confidence within the specified time period Her statement before the print media as well
8s electronic media was not denied and from that an angle it is more or less similar to the case of

Mr Jai Narayan Prasad Nishad, M.P. from Rajys Sabha On humanitarian ground it can be

accepted that she should not cast her vote during the confidence motion due to her health ailment

* and she has provided medical certificates in support of that but it is not sufficient evidence because

m&gbm&lﬂ)n%dahn“gwqmmuhm

&rmamo&mmmmmmmhwmqu

i hadbyﬂnpoﬂhlmmﬁhh“wbyuym«mm

: hMMMMhMmMWWd&&Wp&M

4
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person or authority and such voting or abstention has not been condoned by such political party,
person or authority within 15 days from the dute of such voting or abstention. As she could not get
condonation for abstention, hence it is not a valid ground for exemption. Hence it is proved that she
bas violated the provisions of the Constitution under the 10th Schedule. The Court is of the view
that petitioner has produced valid and substantial evidences and the respondent could not be
capable to satisfy the court by keeping valid evidences.

Therefore, the petition is disposed of as follows:

L The request made by the petitioners in the application is allowable and is aflowed with
respect to the respondent at this point of time.

2 Under the 10th Schedule of the Constitution of India and the Jharkhand

Legisiative Assembly Members (disqualification on the ground of defection) Rules

2006 it is decided that Smt. Kunti Devi has incurred  disqualification for being a Member
of the Jharkhand Vidhan Sabha and has ceased 1o be a Member of the Jharkhand Vidhan
Sabha with effect from the date of this order.

3 The case is closed.
4 Copies of this order be forwarded to the petitioners and the respondent at an
carhest
Sd/.
{Alamgir Alam)
Ranchi Speaker
Dated the 13* Auguse, 2009 Jharkhand Vidhan Sabha
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